2006

a prisoner binds himself by an agreement which
he 1s competent to make, it is entered on the record
as his immediate act; and this is a sufficient reason
why he should be in Court to do those things which
his counsel could not do for him. Ifis unnecessary,
however, to speak of delegated authority; for the
right of @ prisoner to be present at las trial 18
wmherent and walienable. The record before us,
therefore, 1s erroneous; but we direct that the
prisoners be held fo answer a fresh indictment.”’

SOUTH CAROLINA.
State v. Atkinson, 40 8. C. 363, 42 Am. St. Rep.
877.

In State v. Atkinson, 40 S. C. 363, the court said
on page 308:

“‘The right of the accused to be present during
every stage of his trial for a capital felony has
long been setfled, and is still fully recognized.”’

TENNESSEE.
State v. France, 1 Overt. 434.
Andrews v. State, 2 Sneed 550.
Clark v. State, 4 Humph. 254.
Hutchins v, State, 3 Coldw, 95,
Stewart v, State, 7 Coldw. 338.

Percer v, State, 118 Tenn. 765, 103 S. W. 780.

In State v, 'rance, 1 Tenn., 434, it is said in the
2nd headnote:

““In criminal cases affecting life or liberty, the
accused must be at the bar when the verdiet is
rendered.?’’

The court said in the opinion:

‘Per Curiam. The prisoner must be at the bar
ofherwise the jury cannot be asked for their ver-
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diet, and if he does not appear the jury must be
disecharged without rendering any; and by Over-
ton, J.: In every case affecting life or limb the
accused must not only be present when the evi-
dence is given 1n, but during the trial and on re-
turn of the verdiet.”’

In Andrews v. State, 2 Sneed (Tenn.) 550, the
court said on page H52:

‘“In eriminal cases of the grade of felony, where
the life or liberty of the accused is in peril, he has
the right to be present, and must be present during
the trial and unfil the final judgment. If he be ab-
sent, either in prison or by escape, there is a want
of jurisdicfion over his person to proceed with the
frial or to receive the verdiet, or to pronounce
the final judgment.,”’

““This rule, founded in the justice and wisdom
of the common law, 1s in substance reiterated in
our bill of rights; it is necessary to the full and
free exercise of the right of the accused to make
his defense; and in case he be legally convicted,
that effect may be given on his person, to the
judgment of the court.”’ ..

In Clark v. The State, 4 Humphreys (Lenn.)
254, the court said i the headnote:

“In cases of felony and freason the verdict
- must be delivered in open court 1n the presence
of the prisoner, and, therefore, a verdiet ren-
dered, on the trial of a defendant for perjury, in
his absence, he having been permitted to go at
large during the trial and not having appeared,
although called, cannot be sustained.’’
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In Hutchinson v. The State, 3 Caldwell (Tenn.)
85, the court said in the headnote:

‘““Appeal. In felonies, the defendant must give
bond to appear before the Supreme Court. A
court of error has mno jurisdiction to try a de-
fendant for a felony, unless he is present in per-
son.”’

In Stewart v. The State, 7 Caldwell (Tenn.)
338, the court said in the 2nd headnote:

‘‘The absence of a prisoner, (who is found
guilty of a felony,) when a jury returns their
verdict info court, renders the verdict and jude-
ment against him, void.’’ ‘

In Percer v, State, 118 Tenn. 765, the court said
in the 3rd and 5th headnotes:

‘“3. The accused 1is deprived of his funda-
mental and constitutional right to be present in
court during his trial, where, when the verdict of
guilty in a murder trial was announced, he was
in a room adjoining the courtroom handecuffed
to another prisoner, not in sight of the judge and
all the jurors, and the view through the doorway
was obstructed by the sheriff standing therein
and holding the door open.”’

““6. The right of the accused to be present in
the courtroom when the verdiet of guilty is an-
nounced in a felony case is so fundamental that
it cannot be waived by the failure of his counsel
to make objection to the rendition of ihe verdict
unfil the accused ean be present.”

TEXAS.
Shipp v.-State, 11 Tex. App. 46.
Massey v. State, 31 Tex. Cr. Rep. 371, 20 S.
W. 758.
Hill v. State, b4 Tex. Crim. Rep. 646, 114 S.

W. 117,
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In Shipp v. State, 11 Tex. dpp. 46, the 2nd
headnote was in part as follows:

*¢The Code of procedure, article 698, expressly
directs that the defendant in a felony case shall
be personally present in court on certain ocea-
sions, of which one is when the jury return into
court for further instructions. Held, that in the
absence of the defendant his counsel cannot
waive his right to be personally present on such
occaslons, and no waiver can be inferred from the
silence of counsel for the defense while instrue-
tions are being given to the jury in the defend-
ant’s absence, nor from the ecounsel’s excepting
to the purport of the instructions.’’

The case of Massey v. State, 31 Tex. Cr. Rep.
871, has already been referred to with extensive

quotations.

The 3d headnote of the case of Hill v. State, 54
Tex. Crim, Rep. 646, was as follows:

‘3. Upon trial for murder it -was reversible
error to permit the reproduction of certain testi-
mony on request of the jury, in the absence of the
defendant who was on bail; and this, although his
counsel waived defendant’s presence and said
they would not take any advantage of defendant’s
absence, and although defendant was voluntarily °
absent; the first section of the act of the Thir-
tieth Legislature requiring his personal presence
at the trial.’’

In Derden v. State, 56 Tex. ('r. Rep, 396, 402
S. C. 120 8. W, 485, the Court said:

“Under the mmiform holding of this court we are
not permitted to inquire as to how far appellant
was injured by being deprived of the right to be
present. It is sufficient fo say that he had a right
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to be present, and that he must be present, when
the verdict was received, unless his absence is vol-
untary or wilful. The statute gives the accused
the right to witness the proceedings, to hear the
verdiet, to poll the jury, and he has, as well the
right to inspect such verdict and make any legal
objection to it. If we should undertake to sustain
the proceedings of the court below on the propo-
sition that no harm was done and that appellant’s
counsel were able to represent and do all for him
that he could himself do, if present, this would be
equally available in every case, and would have the
effect to absolutely nullify the statute.”’

VIRGINIA.
Sperry v, Commonwealth, 9 Leigh 623, 33 Am.
Dec. 261.
Hooker v. Commonwealth, 13 Watt, 763.

Jackson v. Commonwealth, 19 Gratt. 656.

The 1st headnote of Sperry v. Commonwealth, 9
Lee 623, was:

‘‘Prisoner accused of felony must be arraigned
and plead in person; and in all subsequent pro-
ceedings he must appear in person and by attor-
ney.’’

In Hooker v. Commonwealth, 13 Gratt, 763, the
record failed to show the presence of the defend-
ant thronghout the trial. The court said in part:

‘Tt 1s the right of any one when prosecuted on a
capital or criminal charge, ‘to be confronted with
the accusers and witnesses’ and it is within the
scope of this right that he be present not only
when the jury are hearing his case, but at any sub-
sequent stage when anything may be done in the
" prosecution by which he is to be affected.”’

e
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In Jackson v. Commonwealth, 19 Grait. 656, the
Military Court of Appeals, in 1870 said in the 1st

headnote:

““1L. Upon a trial for felony it is the right of
the prisoner, a right which he cannot waive, to be
present from the arraignment fo the verdiet. And
if the evidence of a witness on the trial, which has
been reduced to writing, or any part of if, 1s read
to the jury in the absence of the prisoner, it 18
error, for which the verdict will be set aside.’’

WEST VIRGINIA.
State v. Qreer, 22 W. Va. 800.
State v. Stevenson, 64 W. Va. 392, 19 L. R, A.

N. S, 713.
State v. Sutter, 71 W. Ya, 371, 76 S, E. 811, 43
L. R. A, 811, 43 1. R. A, N. S, 399,

In State v, Greer, 22 W. Va, 800, the court said
in the 7th and 8th headnotes:

7. Proceeding in a trial in the absence of the
prisoner in a felony case is fatal to the verdiet, it
15 absolutely necessary, that the prisoner shall be
present in court, when anything is done in his case
in any way affecting his interest.’’

‘8, Where in a murder trial the state proceed-
ed to cross-examine a witness during the absence
of the prisoner, the verdict will be sef aside, al-
though the court, when the prisoner was present,
instructed the jury to disregard fthe evidence, and
the state proceeded to ask the same quesfions of
the witness and received the same answers.’’

In State v. Stevenson, 64 W. Va, 392, there was
a plea of guilly of murder in the first degree. In
order to advise himself the judge proceeded to
question the witnesses. The 2nd headnote was as

follows:
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“2. It is error to the prejudice of the prison-
er’s legal rights for the court, after receiving the
prisoner’s plea of guilty of murder in the first de-
gree, and, before pronouncing judgment thereon,
to proceed 1n the absence of the prisomer to ex-
amine witnesses and hear from the special judge
who presided at the time of receiving such plea
statements respecting the circumstances and facts
of the klling, whether such examinafion be for
the personal satisfaction of the judge pronouncing
the judgment of the court or to advise him as fo
the character of judgment that should be pro-
nounced on said plea.’’

In State v. Sutter, 71 W. Va. 371, it was held"in
the 3d headnote:

““3. Upon a trial for felony after close of fhe
evidence, the judge and the attorneys for both
sides go into another room, leaving the accused and
the jury in the court room, and in that other room
a motion to strike out the evidence of a state wit-
ness is made by the accused, and argued, and de-
cided against the accused. On discovery of the
absence of the accused, he is sent for, and the
judge offers to allow him 1o again make such mo-
tion and argue it, but the accused dechines to do
so. Such absence of the prisoner demands a new
trial.’’

WISCONSIN.
French v. State, 856 Wisc, 400, 39 Am. St. Rep.

865, 21 L. R, A, 402.

In French v. State, 85 Wisc. 400, the 3d headnote
was:

“3 A conviction of murder cannot be sus-
tained when neither the minutes of the eclerk nor

the record shows fthat the prisoner was present
in eourt when the verdict of gnilty was rendered,
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or that he was present when the senfence was pro-
nounced against him, or immediately before, or
that he was asked by the court if he had anything
to say why he should not be so sentenced.”’

COURT OF CLAIMS,
In Weirman v. Umnited States, 36 Court of
Claims Rep. 236, Chief Jusfice Nott said:

‘“The petition in this case avers that the defen-
dants were indebted to the claimant for a balance
of seaman’s wages, and that the money i1s with-
held by reason of the sentence of a naval court-
martial. The petition then goes on to state that
this court-martial was convened on board the U. S.
S. Texas, April 14, 1897, and that the claimant
was absent from the court during one day’s pro-
ceedings. The petition then negatives the condi-
tion which would have justified a prisoner’s ab-
sence from a court-martial by saying that during
this day of absence the judge-advocate was pres-
ent throughout said session, that it was not a se-
eret one, or closed for the purpose of any vote,
deliberation, opinion, or sentence. The petition
then, probably with intent to put the whole case
before the court, concedes that the claimant and
his counsel, who was a naval lieutenant, would
have been permitted to be present had either ap-
plied for leave, and that neifher objected to the
absence of either, and neither was present; that
the assembling of a conrt-martial on that day was
otherwise in conformity to order. The question,
therefore, presented is whether the absence of a
prisoner or his counsel for one day during the sit-
ting of a court-martial without request to be pres-
ent or objection to the court’s sitting without the
presence of the prisoner renders the sentence of

the court void.

““The counsel for claimant relies, among other
authorities, upon the decision of the Supreme
Court of Kentucky in 4dllen v. The Common-
wealth (86 Ky. R. 643), in which there is & long
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array of authorities cited, and in which if is held
that ‘in cases of felony, the accused has the right
to be present, and must be present during the
whole of the trial, and until the final judgment;’
and upon a case in 55 N. Y. R. 35, where is is held
‘that every court is composed of three constitu-
fional parts, the plainfiff, the defendant, and the
judicial power to examine the facts, determine the

law, and apply the remedy.’

‘“The claimant also cites the decision of the Su-
preme Court in Lew:s v, United States (146 U. S.
R. 370, 372) : ‘A leading principle that pervades
the entire law of eriminal procedure is that, af-
ter indictment found, nothing shall be done in the
absence of the prisoner. While this rule has, at
times and in the cases of misdemeanors, been
somewhat relaxed, yet in felonies it is not in the
power of the prisoner, either by himself or by his
counsel, to waive the right to be personally pres-
ent during the ftrial. It would be contrary to the
dictates of humanity to let him waive the advan-
tage which a view of his said plight might give him
by inelining the hearts of the jurors to listen fo
his defense with indulgence. {(Prine v. The Com-
monwealth, 18 Penn, St. 103, 104, per Gibson, C.
J.) And 1t appears to be well settled that where
the personal presence is necessary in point of law
the record must show the fact.’

¢ Chief Justice Cooley states the rule with char-
acteristic clearness and precision: ‘In cases
of felony, where the prisoner’s life or liberty is in
peril, be has the right to be present, and must e
present, during the whole of the trial, and until the
fmal judgment. If be be absent, either 1n prison
or by escape, there is a want of jurisdiction over
the person, and the court ean not proceed with the
trial, or receive the verdict, or pronounce the final
judgment.’” (Cooley’s Const. Limitations, p. 319.)

‘It is manifest that a prisoner in custody is
not a free agent, who may walk in or out of court
ag it may please him. His being in court depends
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upon proper authority bringing him there. It can-
not, therefore, be sald that he waives anything by
his absence, -

““In a civil court the accused may be out on bail,
and, ordinarily, must be represented by counsel,
who can watch his interests more effectively than
he can himself. If itis desirable or necessary that
the prisoner in a civil court be present at every
proceeding after indictment, it seems to be still
more so that a prisoner bhefore a court-martial
should be present, for he ordinarily is not repre-
sented by counsel learned in the law and watchful

“of his inferests, buft (as in this case) by some
naval officer acting from a humane motive. Un-
doubtedly in the past court-martials have been
harsh and arbitrary tribunals. The tendency of
modern law has been to restrict their powers and
curtail their diseretion. This is well summed up
by the New York Court of Appeals: ‘The power
of courts-martial was formerly more extensive
than now, and was offen exercised in the most ar-
bitrary manner. Blackstone denounced this un-
limited power by contrasting it with the certainty
and precision of the common law, and expressed
his sympathy with those who were subject to their
jurisdiction in the following forcible paragraph:
‘How much, therefore, it is tc he regretted that a
set of men whose bravery has so often preserved
the liberties of their country should be reduced to
a state of servitude in the midst of a nation of
freemen.’ (3 Blackstone, 416.) The power of
these courts has been very much restricted and
limited since that period, and if 1s not strange
that some of their more rigorous practices should
be also modified in a country making still higher
pretensions to freedom.” (People ex rel. Garling

v. Van Allen, 55 N. Y. R. 81,'35.)

‘““With such an array of authorities this comrt
cannot entertain a doubi concerning the general

principle above set forth.”’
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COMMON LAW AUTHORITIES AND TEXT
WRITERS.

Coke upon Littleton, 227 b.

‘“But in eriminal cases of life or member, the
jury can give no privy verdiet, but they must give
it openly in court.’’

9 Hale’s Pleas of the Crown 300.

‘““In a case of felony or treason the verdict must
be given in open court, and no privy verdict can
be given.” Co. Lit. 227 b, Co. P. C, 110.”?

Dominus Rex. v. Ladsingham, Sir T. Raym, 193
(1671.)

‘“ An information was exhibited against Mr.
Landsingham of Devonshire, lord of a manor
there, for oppressing his tenants, and for several
misdemeanors; and upon Not ‘Guilty pleaded, he
was found guilty:; and Stroud moved to set aside
the verdiet because unduly given. The informa-
tion being laid in Devonshire, and the trial there,
and 'vet the jury gave a privy verdict in the county
of the city of Hxefer which was illegal. 1. To
give g privy verdict in a criminal cause, contrary
to Coke upon Litt. 227, b. 2. To give the verdict
out of the county. But to both these the Court an-
swered thus., To the first. ’Tis intended that no
privy verdiet can be given in criminal cases which
concern life, as felony, because the jury are com-
manded to look upon the prisoner when they give
their verdict, and so the prisoner 18 to be there
present at the same time; but in eriminal cases,
where the defendant is not to be personally pres-
ent at the time of the verdict a privy verdict may
be given. And as fo the second. Custom hath
always been to give the verdict in that place; and
the court did not think the first point fit to be
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moved, because contrary to the record, but how-
ever they resolved as before,”’

4 Blackstone's Commentaries, 360.

‘“When the evidence on both sides is closed, and
indeed when any evidence hath been given, the
jury cannot be discharged (unless in cases of evi-
dent necessity) till they have given in their ver-
dict; but are to consider of it, and deliver it in,
with the same forms as upon civil, causes; only
they canmot, in a criminal case which touches life
or member, gwe a prwy verdict. 2 Hal. P. C. 300.

2 Hawk. P, C, 439.77

1 Chitty Cr. L. 636.

“Of the verdict, 'The verdiet whatever may be
its effect, must, in all cases of felony and treason
be delivered in the presence of the defendant, In
open court, and cannot be either privily given, or
promulﬂ-ated while he 1s absent. Co. Lit. 227, b.;
3 Imst. 110; Sir I'. Raym. 193; 2 Hale 300; Hawk.

p. 2, c. 47, 8. 2; 4 Bla Com. 360. Bac. Abr. ver-
dwts, B. Bm‘n J J*wrors V. Williams, J. Juries,

'V’I 22

" Bacon’s Abridgement, Title “Verdict,” page 308.

‘““Tt is 1n one book laid down, that a privy ver-
dict cannot be given in a case of life or member.

1 Tnst. 227.

““In two other books 1t is laid down, that a privy
verdict cannot be given in a case of felony ; becaunse

the jury are direcfed, and ought, in such case, to

look upon the prisoner when they give thelr ver-

-diet.??

Raym. 193, Rex v. Ladsingham; 1 Ventr. 97.

2 Barbour’s Criminal Law 365,

“Verdict. The verdict in all cases of felony and
treason must be delivered in open court in fhe

presence of the defendant.”’
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Archbold’s Crim. PIL. & Ev. 23d Ed., p. 186.

‘““No frial for felony can be had except i fthe
presence of the defendant, and he must, 1t is said,
stand in the dock to be fried.’”’

R. v. St. George, 9 C. & P. 483,
R. v. Douglas, C. & Mar, 193.
R.v. Zulueta, 1 C. & K. 215.

Ibid, p. 214.

““On a trial for treason or felony the jury must
deliver their verdict 1n open court, in the presence
of the defendant.’’

R. v, Haynes (1900) 64 J, P, 441,

Abbott’s Trial Brief (Criminal Causes) 2d Edition,
718.

‘““In felony the accused must be present when
the verdiet is rendered, and his counsel cannot
walve the right.”’

Hughes’ Criminal Law, §3370.

‘“ Presence of defendant essential.—If the pris-
oner is deprived of the privilege of being present
when the verdict is refurned the verdict must be
set aside and a new trial granted, or the judgment
will be reversed.’’

Clark’s Criminal Procedure, p. 423,

¢‘In all criminal prosecutions, the defendant has
a right {0 be present during the entire proceed-
igs, from arraignment to sentence. He cannof,
accordung to the weight of authority, waiwe the
privilege in cases of felony, nor, according to some,
put not all, of the authorltles in case of misde-

meanor mvolvmg' corporal pumshmen &
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Wharton's Criminal Pleading and Practice, Eighth
Edition, §{741.

““ Defendant must be :a_presewat. At the time of
the rendition of the verdict, as a general rule, the
defendant must be present in court, and n capital

cases to take the verdict in his absence s a falal
error.”’



v INDEX T0 SUBHEADINGS

(1) Status of the case of the State of Georgia: vs. Frank
(insofar as same can be shown by reference to
the record now before this-court) as it was when
the Supreme Court of Reorgia passed upon ap-
pellani’s motion to set aside- the verdict; and a
comparison of this with the allegatmns in the
application for writ of habeas corpus---——-—---

(2) Appellant is asking this court to grant him g writ of
_habeas COrpus which will virtually overturn his
" conviction in the State court without submitting
to the United States courts important portions
of the record on which the judgment is based and
on which he is being held - oo

(3) The decision of the Su preme Gourt-of G‘reorgla hold-
ing that Frank had not adopted the correct pro-
cedure in invoking in the State court the effect
of his absence when the verdict was received was
not the passage of an ex-post-facto law -but fol-
lowed prior decisions oo oo e

(4)- A brief discussion of the decision of the Supreme
Court of Georgia on the merits - v oo

(5) Every question presented by the a,pphcatmn for
habeas corpus having- already been presented by
him fo the State court and its decision invoked
and its judgment rendered adverse to him, the
principle of res adjudicata applies and for that

f ]I;BRSOH alone the guestions cannot ‘he reopened
g1 1) -

(6) -Where oral evidence-ig required to show want of
jurisdietion, habeas corpus will not discharge

15
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the prisoner ..__.._ e e e e e e o e e e o it e . 90
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(7) The writ of habeas corpus cannot be made use of

to perform the functions of a writ of error: ... 1
(8) Irregularities, no matter how gross, will not be sufh-
cient to obtain a release on habeas COTPUS. - - 02

(9) A discussion of due process of law. The incorpo-
ration of the due process clause in the Fourteenth
Amendment does not result in an overturning of
well settled prineiples and established usages
prevailing in States, nor to deprive the States of
the power to establish other systems of law and .
procedure, or alter the same at their will .o 52

(10) Does the Fourteenth Amendment require the pres-
“ence of a defendant in courf at the recepfion of a
verdiet? ... e i e e i e T —— 61

(11) The presence of a defendant in court at the recep-
tion of the verdict does not go to the jurisdietion
of the court —________ e b e i e e e AR 1.

(12) Waivers such as were made in this case by the
prisoner’s counsel are binding on the prigoner 66

(13) Frank cannot repudiate the acts of his counsel... 68

(14) The Supreme Court of the United States will not
" grant the relief asked by Frank in this applica-
tion in view of what has heretofore taken place in
the Supreme Court of Gleorgia and by the Su-
preme Court of the United States in denyiﬁg him
a writ of error 74

(15) The Supreme Court of the Unlted States‘ will not
permit Frank to do by indirection that which it
already has held F'rank could not do directly..... 73

(16) The Supreme Court of Georgia had jurisdiction to

' determine whether Frank’s counsel could waive
his presence, and even if this court should think
that ruling error, habeas corpus cannot correct it 74

(17) The action of the court in permitting Frank’s coun-
sel to waive his presence, if erroneous, was 8
mere 1rregularity in the matter of procedure,

and certainly habeas corpus cannot a,vaﬂ to dis-
charge the prisoner . _____ S A 76

i\



INDEX -TO CASES CITED.

A
Anderson vs, State, 14 Ga. 712 - e _ 16
Ayer va. - James, 120 Ga. 578 o - 20
Amer. & Eng. Enec. of Pleading & Prac., Vol 22, P. 929 45
Am.-Eng. Ann. Cas., Vol. 14, 753“...__...,_._.-..__,__“.___ 49
Am.-Bng. Ann, Cas., Vol. 14 793, 758 e BD
| B -,
Baker vs. Johnson; 99 Ga: 324 _... . a2 15
Brooks vs. Proctor; 111 Ga., 835 e 15
Bentford vs. Shiver, 13 Ga. App. 136 e - 30
Bagwell, 129 Ga. 170 T 41
Baldwin vs. State, 138 Ga. 849 42
Barton, 67 Ga. 653___._.._._r..,__,_.._q.,.,_.,,_,_.__._.._.,__r_.._42, 45, 66
Bonner, 67 Ga. 510 o 43
Baker-vs. Grice, 169 U. 8. 284______ e~ 49
Bray vs. State, 140 Ala. 172 o a0
Brown vs. Duffus, 66 Iowa 193 e 47
Bishop’s Criminal Law, Sec. 990 oo - 68
Belt, In Re, 169 U. S. 40 oo 51
C
Collier vs. State, 115 Ga. 808 oot - 17
Clark’s Cove Guano Co. vs. Steed, 92 Ga. 440_____.___ 26
Cawthorn, 119 Ga. 396 - e 28, 36, 37, 66
Chitty’s Criminal Law, Vol. 1, page 657 o oo ~ 33
Code of Ga. {1911), Seec. 4358-9 e 33
Central Law Journal, Vol. 78, page 311_._____ e m e . 3D
Com. Ex. Rel. Davis vs. Lecky, 26 Am. Dee. 37— o0
Caverly va, McOwens, 126 Mass. 222 _ o __ 47
Code of Ga. (Penal), See. 995 o ____ 68
Code of Ga., See. 6207 oo ~ 79
Church on Habeas Corpus, 2d Ed., Par. 255 oo ___ 78
Cuddy, In Re, 139 U. 8. 280 - - oo 51

4
111
"\'_



Code of Ga., See. 964 ... e 12

Code of Ga., See. 6089 e e e 15
Code of Ga., Sec. 6100 cm i T e 15
D
Daniel vs. State, 56 Ga. 654 2 17
Dﬁmels ve. Towers, 79 Ga. 785...:_...:.____19 20 33; 44 50
Diought vs: Pooge, 3 Ga. App. 178 . ~ 22
Dugan-vs. MeGlann, 60 Ga. 353 oo - 82
Davidson vs. New Orleans, 96 U, S. 97-.:._....-.._.___.._;__ 37
Durham, 70 Ga. 264 (4) e 43
Deen vs. State, 43 Ga. 270 o oo 45
Duncan_vs, Migsouri, 152 U. S, 878 o ceeeo22....55, T1
Debs, 198 U. §S. 564 JESIUUNPURIPR ;) |

E o

Este ve. Ivey, 53 Ga. 54 toohoi 23
Bzzard, 11 Ga. App. 80 oo e - 43
Bx parte Siebold, 100 U, 8. 871 zoeee e ——— 47
Ex parte Clark, 100 U. 8,899 e - 47
Ex parte Yarbrough 100 U. 8. 651e o - 47
Ex parte Royall, 117,U. S. 241___.__.__..._____..___-.:_47; 49
Ex parte Barnett 30 Ala 461_________ . ____.__._ 47
Iix parte Rollms, 80 Va. 814 47
Ex parte Rosenblatt, 19 Nevada 439.. . ____ . ___ - 47
Ex parte Mato, 19 Tex App. 112 e 47
Ex parte Fonda, 117 U. S, 516 e r ooz 49
Ex parte Bronk vs. Pla., 43 Fla. 461 __ - - ____ 50
Ex parte Columbia George, 144 Fed. 985 ____. e B0
Ex parte Stephens, 114 Cal. 978 oo ___ - 60
Ex parte Kearney, 20 U S 88 e ___51, 73
[x parte Bigelow, 118 U. 8. 828 __ oo __ ..51 78
Ex parte Watking, 28 U. 8. 193 oo 74
Ex parte Belt, 159 U. 8. 97 e T8
Ekhart, 166 U. S 481 e SR . Dl
ix pa,rte Bish, 113 U. S, 718 oo e e e |
Ex parte Reed 100 T. S 13_..__‘1..___.:,.._:.._;.._..:.....:........._ 51
- g ;Eiv



Flanagan VS, Sta.te 106 Ga. 109:3:_5__ L#_:_,.;_f; _____ 17
Eord. vs. Clarke, 129 Ga.. 292........“‘2.‘._..'__..: __________ 2 3' 29
Fﬂlllilﬂ b4 (Fa. 4:76._..-..-....._-..._..,..........._.,..._..;._,___::.i__gs 44.
Franklin County vs. Crow, 128 Ga. 463 —__. - 28
Hisher vs. McDerr, 1 Gray 2. e 47
Fish, Ex pavte, 113U, 8. 718 . PR ) ¢
Frank v, State, 142 Gd -l e 4
Frank vs. State, 141 Ga., 246 e 7
Freni¢h vs. Barber, ete., 181 U. S 124 SR T 5
Fite vs. State,. 7 01110 180 _______________ RPIPRO .-
. “_h.,_-*_G:-,ﬁj_‘ T
Graddy ve., Hightower, 1 Ga. 2563 ___________________ 15
Griffin vs, Baves, 114 Ga. 606 dnd: 967__.;;.:1_-__..__..:.19* 20
@a. Ry. & Elee. Co. vs. Haiér, 1. Q8. App. 673 - == 23
Garland. vs. Washington, U S Aﬂv‘é.n%ed Opmmﬁ‘é, pag@ )
. 456, pamphlét 10 . i clis fisoosan nooz 35 *46,- 57
szza, vs. Tiernan, 148 U S 657; 652___..__4_:. _______ . 87
G’Iﬂﬂéﬂw VS, M(Wer, 225 U. S 4205 430_____“_;.:_;4:7 4:8 5..:
Griffin vs. Evans, 114 Ga. 65_.__;__;;_1_;-;;:._;_:.___.r_...__ 47
Georgia Laws.of 1911, pake 74 o _oisivdo sioolzoox_ 18
(Goar vs. State, 52 Ark. 285 v Ceroiiaiorosotae B4
it .
Holleman. vs. Small, 111 Ga, 812 . cccvewnzsececz s 15
Hunter. vs. State, 43- Ga. 516.:*::*.:-_.._*-.:;..-.;_....*’.?.'..:::::..:.:i...:..:.... 16
Hutchins vk, State,-61.-Ga. 182_..:'..:;:.:;..;..;:..:;::._;3.:.;._.::;._- 1.7
Hopkins. vs. State, 6-Ga. App. 4085 —rvosniz_n3P, 42
Hurtado vs. Cal, 110. U, 8. 516_:_sw sz iwizeon 287 G5
HOPSOII, 116 Ga. 90 :u.-;f:..:r.:;*-:.:a;:‘:.:.;‘;_.um_l_.._..........._.....*.......'.‘.‘_......... }4:1
HD}"E, 39. Ga. 719 (6) 2 o b e o o mpn B — e o i e e e e 43
Hill 118 Ga. 24 o sz s st i om E i en B
Eurﬂ on Habeas Corpis, 24 Eﬂltmn, pagé 327 _uenz. 77
I .. j
in io Ziebold, 23 Wed. 791 oo __ N 47
Ill re T1elc-5r 26 Fed. 611 _ .o e Dt e o e e e i o 4?
Iﬁ Te .A.h JO W, 29 FEd 181 S N S 2 S AP R A » S 47
In ¥6 Paydon, 23 Cafsad. 75Tt i oo _ 47
In: -#é Diiican, 139 U. 8. 449 sy mzoazeoomszoose oo 49
My rp e - Whgatww M A RS MWW e E‘M‘r
1



In re Wood, 140 T, 8. 278 e JOSS— e 48

In re Juglro 140 U. S, 291 e L N
In re Clark, 66 Mass. 320 oo tem e e mremta D0
In re Frederieh, 149 T, S. 70— e mmmet 49
LT J
Jobe, 2& Ga, 239 __.._. R emem o 20
Jones, T Ga. 422 e e e —e i OO
K
E‘emmeler, 136 U. §. 486 . e e e e o m i e e .31, o7
Kearney, Ex parte, 7 Wheat. 38 ..o o= 81
Kohl vs. Lehlbod, 160 U. S, oo i 52
. LJ-L - "
Lang vs. Hopkins, 10 G 87 oo e 16
Lucus vs. Lucus, 30 Ga, 191; 206 oo 19
Leathers vs. Leathers, 138 Ga. (.11 I b e e 20
Leffler & Sons vs. Union Compress, 121 G‘a 40 o 21
Longman vs, Brz—udford, 108 Ga. 572 e , 25
Liyon vs. State, 7 Ga. App. 68— o 28, 43
Lewisve. U. 8,36 U, 8. 1011 oo e o e e 39
L. & N. Ry. vs. Schmidt, 177 U, 8. 321 _________________ 37
Lemmpn, 166 U. S. 552 et b o e e o 0l
M
- Mize vs. Americus, ete., 106 Ga. 140 _ o ... — 18
Monroe vs, State, 5 Ga. 189, ool e ik, 16
Mitchum vs. Eitate 11, Ga, 616 eeie b 16, 43 67,71
MecGuffie vs. State, 17 Ga. 497 u_...*;,_,_,.,.,_,_._,.___.t ________ 16
Martin vs. State, 38 Ga. 296..-_..__ * ....;,_*_}.__;; _____ e 16
Moon vs. State, 68 Ga. 696 oo ___ R
Mize vs. Americus, ete., 109 Ga. 359......_., ____________ 19, 25
McDonald, 126 Ga. 536 _____ U 19, 20
Moore vs, Moore & Cochran, 139 Ga. 597 ______._ 23, 24
Moore vs. Kelly, 109 Ga. 798 . i e 23
Miller, 13 Ga. App. 440 e e 30
Mobley, 9 Ga. 247 oo meimmmmmee 31
Martin, 51 Ga. 567 oo o e mmmn36, 38
Miller, 13 Ga. Ap. 440 40
Markuson vs. Boucher, 175 U. 8. 184 __. VNP 5 )
Minnesota Case, 24 Minn, 87-——..._. e e 76



o~ o N"‘ -~ N .
Nesbit vs. State, 43 Ga. 938 . __ PSSR | B
Nolan, 53 Ga. 136 oo e e o e 26
Nolan, 55 Ga. 522..______..,__._.____H_________#_H__,..__d_ 27
New York vs. Bno, 155 U. S. 89 e e - bl
O
Ornealas vs. Ruez, 161 U. S. 502 oo oo 51
_ P. :
Prescott vs. Bennett, 50 Ga. 272__.____ AR .19
Phillips vs. Phillips, 124 Ga. 212 __ o 23
Prescott vs. Bennett, 50 Ga. 272 . 22
People ex. Rel Stead vs. Superior Court, 234: 111. 186-- 49 °
Pridgeon, 1563 U. 8. 48 ... e et e e s e e o e = )
Parks, 93 U, 8. 18 _ e ol
R
Roby vs. State, 74 Ga. 812 e 15
Regopoitlos vs. State, 115 Ga. 233 - e 18, 29
Regopoulos vs. State, 116 Ga. 596 . oo~ 20, 25 32
_Rolling vs. Mitechell, 127 Ga. 24 23
Rollins, 124 QGa. 31 ___________________ o e 23
Read vs. Sherman, 93 Ga. 793 . - 33
Rogers vs, Peck, 199 U. 8. 434 oo 37, 72
Richards vs. State, 136 Ga. 67 e e e e 41.
-Roberson, 135 Ga. 654 . _. SRR - § Y |
Bhodes vs. State, 122 Ga. 568 oo 45
Robb vs. Corinally, 111 U. S. 624 . __ e e 49
Reid vs. Jones, 187 U. S, 183 oo O
Reed, Ex parte, 100 U. 8. 18 oo O
Roberts vs. State, 83 Ga. 167 o oo . 66
| S C
Stewart v, State, 58 Ga. 577 oo 17
Smith vs. Lovejoy, 62 Ga, 378 e 17
Sweat vs. Latimer, 119 Ga. 615 _ e 24
Smith, 59 Ga. 514 e 38"
Schumpert, 9 Ga. Ap. 553 oo 44
Smith, 81 Ga. 480 o e 45
Sm1th D8 Ga. 818 e 45
Stortl vs, Mass., 183 U. S 138..,..,.,....ﬁ.ﬁ._.___.*.._.........ﬁ....;_i..- 5)
, r‘: 11



Schneider, 148 U, 8. 162 _ e 51

Swan, 100 1. 8. 637 e e 51
Sarah vs, State, 28 Ga. 576 - e e - 87
- Spencer, 28 U. 8, 662 e 72
State va. Way, 76 Kan. 928 . _.__ S 64
T
Turner vs. State, 70 Ga. 778 e 17
Turner vs. State, 111 Ga. 217 oo - 17
- .Titjan vs. Merchants Natignal Bank, 117 Ga. 501...--_ 22
Tate vs. Lattle, 14 Ga. 799____ e 23
arner vs. Jordan, 67 Ga. 604 e e 32
Tiller, 96 Ga. 431 __ﬁ___-_______-__,___,..F..,._..__:S'ﬁ, 39, 66
Turpin vs. Lemon, 187 U. 8. O e 3T
TYIEI', 149 U. S. 164 e - e DL
Terry, In Re, 128 U. 8. 289 e 51
W
Westmoreland vs. State, 45 Ga. 279 ... cmmmreenn 17
Woolfolk vs. State, 81 Ga. 551 e 17
‘Williams vs. O’Nealy, 119 Ga. 3177 oo - 24
'‘Worthy vs. Farmers Life Confederation, 139 (a. 81___ 25
Walker vs. Sauvinet, 92 U. S, 90 and 93 .. —_.-._ --36, 85
Wilgon vs. N, C,, 169 UL 8. 886 oo 36
Wilson vs. State, 87 Ga. 583 - o= 89
Wade, 12 Ga. 20 e 39
Wigginsg vs. Tyson, 112 Ga, 7800 oo .44, 68
Wiggins vs. Tyson, 112 Ga. 744 (4) oo oo oo 44
Whitten vs. Tomlinson, 160 U S, 231, 24—2.._..__...______ 49
Whiteomb’s Case, 120 Mass. 118 . ____.____ 47
Watkins, Ex parte, 8 Peters 198 oo oooee. 51
West vs. Liouisiana, 194 U. 8. 259 e oo _ 60
Williams vs. State, 107 Ga., 721 . o - 68
Warren vs. State, 19 Ark. 214______ 63
Way, Adv. State, 76 'Kan. 928 _ . oo, ——— . 64
Y T ..
- Yarbrough, 110 U. S. 651 ______ [ ;) |
. !



IN THE SUPREME COURT OF THE UN'.[TED
STATES.

No. 775. .

- Appeal from the Dis-
Leo M. Frawk, dppellont, | triet Court of the

V8. United States for the

Northern Distriet of
C. WaeeLer ManauM, Sheriff. Georgia. tstriet o

ABSTRACT OF CASE.

1. Status of the case of the State of Georgia vs. Frank (insofar ds
- same can be shown by reference to the record now hefore
this Court) as it was when the Supreme Court of Georgia
passed upon appellant’s motion to-set aside the verdict; and
a comparison of this with the allegations in the application

for writ of haheas corpus.

i

Frank, the appellant, appeals from the deeision of the
Digtriet Court refusing fo issue the writ of habeas corpus,
and by his petifion and the exhibits thereto attached, dis-
cloges the following:

1 That on May 24th, 1913, the grand jury of Fulton
County, State of (Qeorgia, indicted him for the miurder of
Mary Phagan. (Record, page 1, paragraph 3.)

On August 25, 1913, a jury rendered a verdict of guilty.
(Record, page 1, paragraph 3.)

On August 26, 1913, said Frank, in conformity with the
verdict, was sentenced to death. (Record, page 1, para-
graph 3; also page 9.)

On Aungust 26, 1913, Frank filed a motion for a new trial.
(Record, page 5, paragraph 7; and page 44.)
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This original motion was amended, the 31st of Qctober,
1913, on which date the same was over-ruled. (Record,
pages 219 and 220.)

It will be seen by reference to the judgment of the trial
judge, namely, Hon. L. S. Roan, which appears at the bottom
of page 219 of the Record, that affidavits submitted by the
State were considered, and the language of this said order
of ‘October 31st, 1918, shows, which is a fact, that said affi-
davits submitted by the State are not a part of the foregoing
motion and amended motfion, the grounds of which were
approved by the court in an order on 'said page 219, imme-
diately preceding the order over-ruling the motion.

Thereafter this original motion for a new trial was
taken on writ of error to the Supreme Court of Georgia, and
by said court on February 17, 1914, judgment was rendered
afiirming the lower court. (Record, page 5, paragraph 8.)

- -- In said paragraph 8, page 5, Frank in his application
for habeas corpus says:

‘“The opinion of the Supreme Court of Georgia is
- reported in Volume 141, Ga., page 243, and the same .
is hereby referred to.”’

On page 38 of the transeript of the record in the opinion
of the Supreme Court of Georgia dealing with Frank’s
‘“ Motion to set aside the verdiet’’ rendered, which said
motion Frank refers fo on page 5, paragraph 9, this said
opinion of the Supreme Court of Georgia being attached by
Frank as an exhibit to his application for a writ of habeas
corpus, the following sfatement is made, namely:

‘““And moreover an extraordinary motion for a
-new trial was made and has lhikewise been refused
and the judgment overruling it affirmed by this
court. Frank vs, State. 142 Ga. — (83 S. B, —)”’

So it appears from the application that two mofions, one
the ordinary and the other an extraovdinary motion for a
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new trial, were filed by Frank and decided by the Supreme
Court of Georgia before the decision of the Supreme Court
on his motion to vacate the verdict was rendered.

On April 16, 1914 (Record, page 5, paragraph 9), Frank
filed a motion in the Superior Court of Fulton County, Ga.,
to set aside the verdict rendered against him, said. motion
being on grounds set forth in paragraphs 4th, 5th and 6th
of the application presented to the Distriet Court. The
decision of the Supreme Court on this application is fully
set out in the transeript of the Record, beginning on page
22 and ending on page 39. This decision by the Supreme
Court of Georgia was rendered Nov. 14, 1914. (Record,
yage 9, paragraph 11.)

On. November 18, 1914, the Supreme Court of (Gteorgia
denied Frank a ert of error to the Supreme Court of the
United States. (Record, page 7, paragraph 17.)

November 21, 1914, app]matmn for a writ of error was
made to the justice of the Supreme Court of the United
States assigned to the Fifth Circuit, and on November 23,
1914, said application wag denied, whereupon a similar
application was made to another jusfice, and on November
29, 1914, denied, and then again to the entire court, which on
December 7, 1914, denied the same. (Record, page 7, para-
eraph 18.)

Briefly the foregoing recounts in chronological order
the steps taken in the case against Frank and by Frank,
and shows the status of the case at the time the apphcahon
for a writ of habeas corpus was presented to and denied by
his Honor, Judge William T. Newman, judge of the District
Court of the Northern Distriet of Georgia.

Appellant’s contentions are based on the propositions
that his trial in the particulars indicated did not conform
to due process of law as guaranteed by the Constitution of
the United States, and are set out in his application (page
8) and further disclosed more fully by his assignments of .
error on the petition for writ of habeas eorpus which ap-
pears in the Record beginning on page 17, and also by his
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assignments of error as filed in this court as shown in the
Becord beginning on page 226, said contentions being that
ke is now held in violation of Seetion One of the Fourteenth
Amendment of the Constitution of the United States be-
cauge of disorder on the part of the public attending the
trial, and becanse, his presence having been expressly
walved by his counsel, he was not present at the reception of
fhe verdict. This- waiver ig disclosed by allegations on

page 3, paragraph 5.:

BRIEF OF ARGUMENT,

Counsel for appellee desire to present to thig court the
exact status of the F'rank case, insofar as the same can be
shown by reference fo the Record now before the court, as
it was when the Supreme Court of Georgia passed upon
appellant’s motion to set aside the verdict. (See page 22 of

Record.)

In the amended motion for a new trial Frank submitted
to that court certain grounds with reference to alleged dis-

" order at his trial and asked the court to grant a new trial’

npon the same. In other words the following grounds of
Frank’s amended motion for a new trial dealt with and
presented to that court as a basis for a mew trial certain
alleged acts of disorder on the part of the spectators attend-
ing the same, namely:

Ground 24 (Record, page 109).
Ground 38 (Record, page 117).
Ground 64 (Record, page 137).
Ground 65 (Record, page 140).
Ground 66 (Record, page 142).
Ground 75 (Record, page 147).

This application for a habeas corpus is based on almost
identically the same allegations. (See paragraph 5, page
2.} The only difference between the questions submitted to
the Courts of Georgia and the Federal Courts is that Frank
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does not present to the Federal Courts as many grounds or

ag many instances of alleged disorder as e urged for a new -

trial in the State Court, but he has endeavored in his appli-
cation to the Federal C‘ourt to-enlarge his allegations as to
the disorder with reference to the fewer instances which he
does see fit now to present in this application.

We have already called the court’s attention to-the fact
that the order of the trial court denying the motion for =
new trial (page 219 of the Record) discloses the fact that
the State by affidavits took issue with Frank with reference
to ecertain grounds of his motion, and as a further evidence
thereof the atiention of the court is invited to the decision
of the Supreme Court of Georgia, 141 Gd. 246, paragraphs
16 and 17 of the headnotes.

Also the court is invited to consider paragraphs 16 and
17 of the opinion in said case, said paragraphs to be found
beginning on. page 280. On page 280, in paragraph 16, the
court says that ‘‘rebutting proof was submitied by the
State.”” It further appears from this opinion, and the
paragraph -cited, that only two instances referred to by
Frapk in his motlon occurred within the hearnng or know-
ledge of the jury, and this, furthermore, appears also from
the grounds of ¥'rank’s amended motion as disclosed in the
Record before thig court. (See ground 38, page 117, and
ground 65-c, page 141, and ground 65-b, page 141.)

No motion for a mistrial, it will be seen by reference to
this Record, was ever made by counsel for Frank at the
time said alleged disorder occurred, and where it oceurred
1n the presence and knowledge of the jury.

Frank’s counsel, as this Record now before this court
digcloses, never made any motion for a mistrial, where the
alleged digorder occurred in the presence of the jury until
sometime after the occurrence. In other words, when the
dlleged disorder of whick they now complain occurred in
the presence of the jury, they permitted it without then and
there moving the court to declare a mistrial and withount
informing the court that the action which the court is
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shown to have taken was insufficient, inadequate or unsatis-
factory,

In other words, counsel for Frank did not at any time
indicate to the court any dissatisfaction with the action that
the court took at the time upon whatever complaint is shown
to have been presented to the court, except in the two 1n-
stances to which reference has been made.

The Supreme Court of Georgia, in 141 Ga. 280, para-
graph 16, says:

““ ... and presumably, from what otherwise ap-
pears 1n the Record, the action by the court was
deemed satisfactory af the time and the orderly pro-
gress of the case was resumed without any further
action bewng requested. The general rule is that the
conduct of a spectator during the trial of, a case will
not be ground for a reversal of the judgment vnless
a ruling upon said eonduct is invoked from the judge
at the time 1 ocours.””

We will not cite the authorities relied on by the Supreme
Court of Georgia but we will here propound this guestion
to the Court:

. Would thi§ court, or would any court, have held differ-
ently with reference to such grounds?

~ Indeed, under the law would any court make a ruling to
be followed as a precedent whereby a defendant in a erimi-
nal case¢ would be permitted to do as Frank did, namely:
make no motion, or express no dissatisfaction with what was

done, spend about thirty days in the trial of a pase, and then
after conviction set aside the verdict?

And does not this court, from Frank’s allegations and
from the exhibits attached thereto, see that these matters
could in no view of the law amount to a failure to give him a
trial according to the law of the land?

We do not undertake to quote here all that is said by the
Supreme Court of Georgia pertinent to these questions,

8
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because we apprehend that the court will, for itself, r.ead
those paragraphs of the decision indicated.

On page 147 of the Record will be found ground 75 of

"the motion for a new trial. This ground dealf, among

other things, with matters alleged to have oceurred at the
time when the verdiet was brought in, and when Frank
is shown not to have been present, as indicated by the fol-
lowing excerpt from that ground, to be found on page 148
of the Record, namely:

¢‘The defendant was not in the court room when
the verdict was rendered, his presence having heen
waived by his counsel.”’ ‘

In connection with the allegations in the habeas corpus
application, as found in paragraph 5, pages 2 and 3, para-
araph 17 of the Supreme Court of Georgia, in 141 Ga. 281,
is to be considered. In the first place this paragraph dis-
closes that a request by Frank or his counsel, although he
was absent, was made to poll the jury, and in the second
place, it appears that the verdiet was read and the polling
had begun before the cheering began.

Passing from the allegations with reference fo alleged
disorder, let us see what the record shows concerning the
failure of Frank to be present at the reception of the

L]

verdict. "

In his application for & Yrit of habeas COIpus, a8 we
have previously shown in reference to another matter, page
3, paragraph 5, the following allegation occurs, namely:

‘““He (the judge) requested my counsel to agree
that I need not be present at the time that the verdict

was rendered and the jury polled.”?

In ground 75 of his original motion for a new trial, on
page 148 of this Record is found: the following language,
namely:

“"The defendant was not in the courtroom when

g
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the verdiet was rendered, his presence having been

waived by his counsel.- ~This waiver was accepted

and acquiesced 1 by the court,’’ ete.
It will be observed that there is some difference be-
. tween the two statements. With reference to this incident,
as we have already suggested to be the case with reference
to the alleged disorder, the allegations of the applieation
are put much stronger in behalf of Frank than was the ecase
when he made the allegations embodied in the motion for a
new trial.

The purpose in *rquotingﬁfthe language of the 76th ground
of the motion for a new frial 18, however to show this court

that Frank at least had knowledge of the waiver at the
fime he filed his amended motion for a new trial.

We submit as sound the proposition embedied in the
following excerpt from the opinion of the Supreme Court of
Georgia on F'rank’s motion to set aside the verdict, as same
appears on page 38 of this Record, namely:

‘“The defendant necessarily knew when senfenced
by the court, for he was then present, that the verdict
‘had been rendered against him. His counsel must
have known it, for they filed his motion for a new
‘trial. He and they are presumed to know the law.”’

. It appears from the Record, page 9, that he was sen-
tenced on the 26th of August 1913, the day after the verdict

wad rendered.

~ On page 282 of the decision in the 141 Ga., the Supreme
Court of Georgia in discussing the deductions of Frank
made from the allegations of fact set out in ground 75, says:

“«“We think that the affidavits of jurors submitfed
~ in regard to this occurrence were sufficient fo show
that there was no likelihood that there Was any

such resulf.?*

g
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This quotation shows on the face of this Record that the
Jurors trying the case completely and absolately negatived
the allegations which are now made in this application by
Frank to the effect that they were improperly influnenced
contrary to the law and the evidence and their oaths.

Frank presented also an extraordinary motion for a new
frial -and the same was over-ruled and denied. (See page
38 of the Record in thig case, and 142 Ga.; also 83 S. K.
Reporter, pampnlet No. 2, page 233. This decision refers
to the case in the 141 Ga. 243, 80 S. E. 1016). The extraordi-
nary motion was decided by the Supreme Court of Georgia
October 14, 1914.

It is not disclosed when this extraordinary motion was
filed, but it was presumably filed before or certainly at the
fime the motion fo set aside the verdict was filed. But in
any event it had been decided previous to the decision of the
Supre 1e¢ Court, to be found in this record on page 22.
On the 26th of August, 1913, when Frank was first' sentenced
(page 9) ; on the 7th of March, 1914, when he was sentenced
again (page 10), no mention was made of his not having
been present at the rendition of the verdict. .And the first
time that said absence is mentioned was April 16, 1914.
(See page 5.) - . =

In other words, for over seven and nearly eight months,
duaring which time he had been twice sentenced, had made
two motions for a new trial, he had never presented to the
State Courts or to the Federal Courts any proposition
claiming a lack of due process of law in that he was mnot
present when the verdict was rendered.

It 18 respectfully submitted that this state of facts war-
ranted and demanded the conclusions reached by the
Supreme Court of (feorgia in the opinion on the motion to
set aside, beginning on page 22 of this Record. And we
respectiully submit that from this Record facts are shown
which under no view of the law could be held to have justi-
fied any decision other than the one rendered by the Su-
preme Court of (teorgia, and it is respectfully suggested
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that oﬁ this Record with reference to fthis question of the
absence of Frank at the reception of the verdiet this court
will bold that he was not denied any right guaranteed to him
under the constitution and will not hold that the court lost

jurisdietion or that he was not accorded a trial according to
the law of the land. *

Appellant, in his application, page 2, 5th paragraph,
SAYS * |

‘‘It was apparent to the court that public senti-
ment seemed to be greatly against me.”

On page 147, in the 75th ground of his mofion for a new
trial, he says: *

‘‘ Public sentiment seemed to the court to be great-
ly against me.’”’

In the State of Georgia it is provided by statute, now
to be found-in Code of 1911, Sec. 964, as follows:

‘“Venue, When and How Changed’’: The defend-
ant in any criminal case in the Superior Court may
move by petition in writing for a change 1n venue,
whenever in his judgment an impartial jury cannot
be obtained in the county where the crime was com-
mitted. TUpon the motion it shall not be necessary
to examine all persons in the county where the crime

- is committed liable to serve on the jury, but the

judge shall hear evidence by affidavits, or oral testl- .

mony, in support of or against the motion; and if,
from the evidence submitted, the court shall be sat-
isfied that an impartial jury cannot be obtained to
try the case, the judge shall transfer it to any county
that may be agreed upon by the solicitor-general and

~ the defendant or his counsel, to be tried in the county

agreed on. If a county is not thus agreed upon the

judge shall seleet such a county as in his judgment
will afford a fair and impartial jury to try the case,
and have it transferred accordingly.’’
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Later this statute was amended by the Act of the Geox-
gia, Legislature on August 21, 1911, to be found in Georgia
Laws of 1911, pages 74 et seq., providing that:

““It shall be lawful for the judge' of the Superior
Court of the circuif in which a crime is alleged to
have been committed to change the venue of the trial
of the said case on his own motion, ete. . . .”’

The Record no where discloses that Frank, though he
was represented by several counsel, presumably 1n posses-
sion of a knowledge of {the temper of the people of the com-
munity, ever' made any motion to change the venue, and
hence it is a fair inference that whatever antagonistic pub-
lic sentiment, if any, was developed at the time the matters
referred to in ground 75 of the motion occurred, was brought
about and grew out of the chavacter of the evidenee and
the case made by the State. Presumably, the judge did his
dufy, and presumably there was no antagonistic sentiment
on the part of the public to Frank at the time he started
into his trial, for had there been, presumably, the judge,
under the authority of the statute cited, would have, of his
own motion, changed the venue; and if not, then, presnm-
ably, the public sentiment, if any, claimed by Frank to have
been manifest during the trial, was the natural outgrowth
and consequence of the evidence adduced on the trial of
Frank for fhe heinous crime of murder. Of course, we
cannot go into the evidence adduced on the trial of Frank,
becange the appellant did not see fit to put if into the
Record. But we do not deem it amiss to show from the

"transeript of the record made by Frank himself what the

evidence of the State, when Frank was convicted, tended
to show.

The Record now before this court shows evidence tend-
ing to prove—and indeed in view of the verdict ordinarily
we would be authorized in insisting that it is conclusively
proved that:

13
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(a) Mary Phagan the deceased, was ‘‘a httle

girl?’ (See Record, page 129, ground 47).

- “Mary Phagan would have been fourteen years
old within a liftle more than a month, and was
physically well developed for a girl of her age.”’ (See
141 Ga., page 249).

(b) She was murdered and the evidence ‘‘tended
to show that the sexmal organ of the girl indicated
external violence” ... ‘‘From this testimony it was
inferable that the slayer undertook to have some sort
of relation or connection with her sexunal organ, and
possibly in an unnatural way?’ .

““A theory of the State, which finds a basis in the
evidence, was that the murderer desired to have a
sexual relation of some character natural or umn-

natural, with the deceased’”’ (See 141 Ga. 125 and
166).

(c) ““That Frank was the superintendent of the
factory in which she worked. That he had previously
endeavored to intrude himself upon the deceased’’
(See Record 129, ground 47). m

(d) ““That Frank was a man of general bad

character for lasciviousness.”’ (See Record, page 135,
ground 56, and Record 144, page 70, and 141 Ga. 276.)

(e) ‘‘And that Frank was addicted to acts of per-
version.’”’ (See Record, page 48 and ground 10 and
Record, page 51, ground 13.)

The above citations showing the character of the evi-
dence adduced on the trial of Frank have not been cited
as we have previously indicated, to show this court his
guilt, for this question, as we understand, is not before this
court, but the purpose is to disclose that there was in the
harrowing details of the crime much which was reasonably
ealeulated to excite the indignation of law abiding citizens.
If there were, as alleged, at this trial, which lasted nearly a
month, isolated instances of disorder, would it be, the rial

14
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ocenrring in a populous city (the constitution and laws of
the State requiring it to be in publie), any more than wonld
naturally and ordinarily be expected: In each instance the

court granted all the relief asked by counsel for Frank
except to declare a mzstnal

2. Appellant is asking this Court to grant him a writ of habeas
corpus which will virtually overturn his conmviction in the
State Court without submitting to the United States Courts
important portions of the record on which the judgment 1s
based, and on which he is being held.

In every motion for new trial a brief of the evidénce is
vequired. No métion for a new trial is complete without
such ¢opy of the brief of evidence.

Code of Ga. (1911) Section 6089. ‘
“It is a part of the record.”’ Gode (1931) Seec.
6150.

It matters not that the grounds of the imotion could be
considered and determined without a reference to the evi-
dence at all, or any part of it—the rule is the same; a brief
of evidence cannot be dispensed with, and 15 a part of the
motion.

Graddy vs. Hightower, 1 Ga. 253.

Roby vs, State, 74 Ga. 812.

Baker vs. J ohnson, 99 (a. 324.

Mize vs. Americus, efe., Co., 108 Ga. 140.
Hollemar vs. Small, 111 Ga 812.
Brooks vs. Proctor, 111 Ga. 835.

No brief of the evidence 18 attached as an exhibit to the
application now before the court. The court therefore
knows that the statement contained in the 7th paragraph
of the application, on page 5 of the record, to the effect that
a copy of the motion is exhibited herewith to the conrt, was
not the complete motion.

1o
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And since in the order of the judge of the Superior
‘Court overruling the motion for a new trial (see page 219
of the record), there is a recital that the judge considered
affidavits submitted by the State; and since in the report
of the case of Frank vs. State, 141 (a. 243, and part on 141
Ga. 280 {this opinion being made a part of the record;
paragraph 8 of the application, page 5 of the record) the
judge distinetly states that rebuftal proof was submitted to
the State on the hearing of the motion, this court knows that
the entire record which the.couris of Georgia passed on is
not presented 1n Frank’s application for habeas corpus.

Will-not the Supreme Court of the United States in-
dulge the presumption that attaches to-the judgments and
decrees of all courts of this character, to-wit.: that there
was in these' affidavits and in ‘the brief of evidence facts
which clearly Justlﬁed the Superior Court and the Supreme
Court of Georgia in its rulings, and when it -appears, as it
does from this application, that Frank is held under a judg-
ment of the State court not veid on its face and his applica-
. tion further discloses that the entire proceedings are not
presented in his applheation for ‘habeas corpus, will this
court order a writ to issue based on such parts of the record
of his convietion as he chooses to ‘present to the court?

The Supreme Court of Georgia is second to no State
in according trials free from hostlle demonstrations--and
has gone as far, we venture to assert, as any wtate in the
union in setting aside verdiets where the same were in-
fluenced by fhostﬂe demonstration on the pa,rt of specta-
tors.

Lang vs. Hopkins, 10 Ga. 37.
Monroe vs. State, 5 Ga. 139.
Mitcham vs. State, 11 Ga. 616.
Anderson vs. State, 14 Ga. 712.
MeQGuffie vs. State, 17 Ga. 497.
Martin vs. State, 38 Ga. 296.
Nesbit vs. State, 43 Ga.-238.
Hunter vs. State, 43 Ga. 516.
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Westmoreiand vs. State, 45 Ga. 279.
Stewart vs. State, 58 Ga. 577.
Hudgins vs. State, 61 Ga. 182.
Moon vs. State, 68 Ga. 696.

Turner vs. State, 70 Ga. 778.
Flanagan vs. State, 106 Ga. 109.
Turner vs. State, 111 Ga. 217.

In Georgia, it has frequently been held, that where a
party does not have a fair and impartial trial, in the manner
contemplated by law, which is guaranteed fo him by the
State Constitution, as well as the Constitution of the United
States, no matter how strongly the evidence shows his guilt,
it must for this reason be set aside and a new {rial granted.

Daniel vs. State, 56 Ga. 664.
Smith vs. Lovejoy, 62 Ga. 373.
Woolfolk vs. State, 81 Ga. 551.
Collier vs. State, 115 Ga. 803.

But this is far from holding that whenever an accused
alleges those things in- a motion for new frial, the court
should grant a new frial. Under our practice, a movant
can allege as reasons why he contends a new trial should be
granted him, whatever facts he pleases; but the State is
permitied by affidavits to make a counter showing, and.thén
the court that passes on his motion becomes as to such dis-

puted facts a trior; and this was what was done in Frank’s
case, See the opinion of Mr. Justice Atkinson, 141 Ga.,
page 280).

3. The decision .of the Supreme Court of Georgia holding that Frank
had not adopted the correct procedure in invoking in the
State Court the effect -of his ahsence when the vérdict was
received was not the passage of an ex-post-facto law, but
followed prior decisions.

On page 6, Paragraph 12, appellant says that:
17
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. ¢Under previous decisions of the Supreme Court

of Georgia and under the practice which had pre-
vailed throughout the ‘State prior fo-the aforesaid .
decision rendered in my case November 14, 1914, as
aforesaid, the proper procedure to attack as a nullity
a verdict rendered in the absence of a prisoner had
been held to be a motion o set aside the verdict, A
motion for a new frial was treated as not being a
proper remedy &

¥

We submit that this allegation 13 inaorzrect. We cite as

against the word of appellant as above quoted the decision
of the Supreme Court of Georgia as appended to hig appli-
cation, said decision beginning on page 22. But we invite
counsel .for appellant to produce any Georgia authority,
where the question was presented, sustaining this claim.

On the other hand:«we will endeavor, by citing the decis-
iong of the Supreme Court of Georgia, to convince the court
that it has nowhere been held as Frank confends, but that

‘all the previous'decisions of the State Courts were in har-

mony with and supported the decision rendered by that
court in reference to Frank’s particular motion to set aside
the verdict. -

‘We therefore now discuss the Georgia decisions and the
‘motion to set aside as it was presented to the Supreme
Oourt of Georgia when they rendered the decision embodied

in the transeript, for this court from this Record has before
it certainly enough of what appeared to the Georgia Su-
preme Court to demand the same conclusion.

In :
115 Ga. 232: Regopoulos, i
it is decided that the fact that the list of witnesses, on whose
testimony a charge against defendant was founded, wag

not furnished in response to the demand of the accuaed
but an incorrect list instead was furmshed is not ground

for a motion in arrest of Judgment, j

18




The attention of the court 1s called to the fact fhat
under-the Congtitution of Georgia, Article 1, Bill of Rights,
section 1, paragraph 9, it is said that every person charged
with an offense against the laws of this State shall on de-
mand be furnished with a hist of the witnesses.

We think that had Frank moved in time—i. e., during
the term—by a motion to set aside or vacate the verdlct
which would have been in the nature of a motion for a
new- trial, and governed by all the rules of said motion
except asto a plea of former jeopardy, he would have made
a motlon recognized perhaps by the laws and whieh, if
sustained under the facts and the law, wonld have enabled
him to have set up on a second trial former jeopardy.

50 Ga. 272, Prescott vs. Bennett.
30 Ga. 191, (3) Lucas vs. Liucag, also page 2086.
109 Ga. 359, Mize vs. Am. etc.

Undoubtedly he could have made this questlon m a
motion for a new trial.

We insist that to have granted him a new {rial on this
ground, had the facts warranted the same, would have
given him all the rights to which he would have been en-
titled.

We contend that after the term and after an adjudica-
tion or his -case in the Supreme Court, he would not have
been permitted to make this question, here presented, by
habeas corpus.

79 Ga. 785, Daniels vs. Towers.
114 Ga. 66-7, Griffin vs. Hves.
126 Ga. 536 (1) McDonald.

Having sought and obtained an adjudication in that
court he is precluded. The adjudication of the Supreme
‘Court of Georgia, in other words, procured by Frank, now
prevents any such proceeding.

19-



79 Gra. 785, Daniels vs. Towers.
114 Ga. 65, Griffin vs. Baves,

All matters which could have and properly should have
been incorporated in a motion for a new trial are presumed
to have been,

138 (a. 740, Leai;hers vs. Lieathers.
116 (ra. 996, Regopoulos.

Here the same case which was brought to this court on
““motion i1n arrest,’’ which was denied, again appears in
the shape of ‘“a motion to set aside,’” and the court in the
first headnote said:

““In obedience to rulings heretofore made, it is
held that a motion to set aside a judgment, like a
motion to arrest it, must be predicaied on some de-
fact, apparent on the face of the record. The two
dlﬁer only 1n respect of the time at which each must

be made.”’

"The second headnote says:

““It follows from the foregoing that a motion to
set aside a judgment in a criminal case upon the
ground that the accused had, upon demand for a
list of the witnesses upon whose testimony the charge
against him was founded, been furnished with an in-
correct list, was properly overruled.”’

This case cites several decisions and is undoubtedly
the law, aiﬁrmmg previous decisions, and fhe principle
involved in this case never having been disturbed or ques-
tioned, except in a headnote decision in the 126th Ga., page
936, McDonald the second headnote of which we eonfess
“our inahility to harmonize and reconcile with the Rego-
poulos, in the 116th Ga., as we understand it.

But we cite the first headnote in
126 Ga. 536, McDonald,

20
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as an authority consistent with the contention of the State
in this case, because while the court in this headnote 1, refers
to a jJudgment, it clearly shows that what they were con-
sidering, and what was being dealt with to set aside, was
a verdict.

Some of the decisions in line with the Regopoulos, in
both the 115th and the 116th Ga., which recogmize those
decisions and decide the law in conformity therewith,
rendered since that demsmn, are as :i:'o]lows

121 Ga. 40, Leffler & Son vs, Union Compress Co.

This case was twice before this court, the second fime
in 122 Ga., page 640. 'These two decisions, in our opinion,

make the distinction clear. In 121 Ga. 40, the court rules in
the first headnote as follows:

‘“ A motion in arrest of judgment must be predica-
ted upon some defect, not amendable, which appears
on the face of the Record.”’

Now 1n 122 Ga. 640, Union -Compress Co: 'vs. Leffler
& Son, an amendment, probably not objected to, was filed.
See headnote 7, and on page 641, under the statement of
the case the following, ‘“On the return of the remittitur and
before 1t was entered in the court below, the garmishee of-
fered a written amendment wherein it alleged that the judg-
ment 1n the garnishment case was void because the record
therein diselosed—?’ ete., but note in the opinion by Judge
Lamar this language, namely: ‘‘Judgments of every court
of record may for good cause be opened, vacated or amended
during the term.?’

These two cases establish, in our opm;lon the two prop-
ositions for which we contend in this case, namely: . that
judgments, as is ‘decided in the second headnote of , the
1224 Ga. 640, can be arrested during the term or set aside on
motion after the term only for defects appearing on the face
of the Record, but as stated by Judge Lamar, the court may

21



open, vacate, or amend, etc., during the term. In other
words, these decisions show that the courts always make a
digtinction between motions made during the term and those
not made until after the term, and they make a distinetion
between motions under 5957, based on the Record, and
motions made under 5965, which refers to motions pred1-
cated on matters dehors the Record, and which said motions
under section 5965, while they need not necessarily always
be made during the term are nevertheless when made gov-
erned and controlled by principles to which we will herein-
after refer and which do not obtain in the instant case.

117 (a. 501, Tietjan vs. Merchants National Bank.

The first headnote says: ‘‘ A motion to set aside a judg-
ment must be based upon some defect apparent upon the
face of the record.”

A similar case is 3 Ga. A., 178 and 184, Drought et al. vs.
Pooge :

120 Ga. 578, Ayer vs. James.

The first headnote here 18 identfical with the Regopoulos,
and please gee the second headnote, which i1s an authority
for the proposition contended for by us, viz: that no matter
what you may designate the motion, the court decides for
itself, from the motion, what it really is.

We particularly invite the Court’s consideration of the
opinion by Justice Kvans.

We also desire the court fo nofe in this decision on page
582, that it appeared that ‘‘later on, on the same day,
within an hour after the verdict was returned, James went
to consult other counsel who immediately prepared and pre-
sented to the court the motion hereinbefore set forth,’’ and
Justice Evans says, to use his langunage: ¢‘The trial judge
mlght well in the exercise of the wide diseretion with which
he is vested, have passed an order reinstating the case for

a tnal on 1ts merits.’’

22.
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In other words, the motion to vacate the verdiet must
clearly have been made during the term, when the court °
was possessed of a power over both Judgments and verdicts

rendered, of which power the closing of the term would
divest }11111

1 Gta. App. 673, Georgia Railway & Electric Co. vs.

Hamer; (the citations in headnotes in 1 and 2).
139 Ga. 897 (1), Moore vs. Moore & Cochran.

Of course the power of the court in the term as to judg-
ments is to be differentiated from the court’s power with
reference to verdiets.

This proposition, that judgments are ‘“in the breast of
the court’ during the term, is applicable alike fo criminal
as well ag civil practice. See:

28 (ra. 235, Jobe.

53 Ga. b4, Hste vs. Ivey (page 2 of opinion).
124 'Ga. 912, Philips va. Philips.

141 Ga. 799 (1), Tate vs. Little.

109 Ga. 798 (2), Moore vs. Kelley.

127 Ga. 24, Rawlins vs. Mitchell.

This case not only sustains the Regopoulos case, but
stresses the fact that the motion referred to was presented
at a term subsequent to the term at which the judgment was
rendered, and after an affirmance by the Supreme Court of
Georgia of a judgment overruling a motion for a new trial.
In reference to this Rawlins case the court’s attention 1is
called to the fact that there was a verdict of guilty.

124 (xa. 31, Rawlins.
In |
129 Ga. 292, IPord vs. Clark,

will be found another case. This is a case brought under
section 5965, the equity section, of the Code. In the first
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headnote stress seems to be put on the time at which the
motion was brought, becaunse of this language used, namely:

- ““The *n;,otion being made at the term of the court
 at which the verdict and judgment were entered, and
the movant showing that he was not in iaches.’”

Judge Evans, in this case, recognizes the principle in the
Regopoulos cases, but holds that for fraud, ete.,-a motion
may be made predicated .on facts dehors the record.

Our idea of the law is, that under seetion 5965, motions,
under proper allegations as to the facts, and especially as
to diligence, etc., might be brought after the term, but we
do believe that it is essential, no. matter what kind of a, case
it 1s, that diligence should always be made manifest.

See the opinion of the Court on page 295, paragraph 2.
On page 292 oecurs the following statement, namely:

‘““During the same ferm the defendant filed his mo-
tion to V&cate and set aside the verdict and judg-
ment,—’" ete. -~

hence, here agam is a case where the court uses the word
”,‘]udgment” embracing, as we contend, the word ‘‘verdict’’
also, though it will appear that the motion made referred to

both the verdict (md the judgment
See also

- 119 Ga. 177, Williams vs. O'Neal, et al.

- Here the Regopoulos case and others referred to by us
are cited and approved.
See also the headnote under -deeciston in

119 Ga. 615, Sweat vs. Latimer.

In
139 (a. 597, Moore vs. Moore & Cochran,

is to be found another decision where a verdiet and judg-
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ment obtained by fraud, ete., were, where the movant was
shown to have been diligent, set aside. Here, it will be
noted, the motion referred to verdiet and judgment both.
This case followed after cases like Ford vs. Clark, 129 Ga.
292.

See also

139 Ga. 81, Worthy vs. Farmers Life Confedera-
tion.

We could cite other decisions since the 116 Ga., Rego-
poulos, but do not think that it is necessary to do so.

We did not discuss or refer to decisions prior to the
Regopoulos cases, and which were cited in these decisions,
but we now desire to refer to one or two cases prior to that
decision.

108 Ga. 572, Longman et al. vs, Braidford.

Thig decision is referred to on page 592, 116 a., Rego-
poulos, where the court says that the point as fo the remedy
pursued does not appear to have béen made, but 1f made
this case must yield to rnlings made in earlier decisions,
which are cited.

From the headnote; however, it appears that the court
in the case in 108 Ga. 572, considered the quesfion as to
when the proceedings were made. He pointed out that they
must be ‘“timely.”’

In

92 Ga. 440, Clark’s Cove Guano Co. vs. Steed,
a verdiet was involved and the motion was predicated on
alitinde grounds.

In

109 Ga. 359, Mize v. Americus Mfg, & Improve-
ment Co.,

the court holds that a motion to set aside a judgment on
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the ground that one of the jury by whom the verdict npon
which the judgment was rendered was returned, was dis-
qualified, could not be sustained, but that the remedy in
such a case was to make in due time a proper motion for a
new frial, .

In connection with this discussion, we will refer the
court to

a3 a. 136, Nolan, and to the same case in
50 (Ga. H21.

There 18 nothing, as we understand these decisions,
which should conflict with the position of the State, but on
the othér hand the State insists that on more than one ques-
t1o1 1n this case thege decisions are authorities for the State.
In the first place they recognize the right of waiver on the
part of the counsel and the defendant. That matter, how-
ever, is to be considered hereinafter. :

. The question presented in the Nolan case in the 53d Ga.,
as we understand the same, was simply as to whether or
not the questions invoived can be presented by a motion in
arrest of judgment, The court held that it could not be

made by motion in arrest. This decision was rendered in
1874.

The -only proposition which the court was ealled upon
to pass on in that case was whether or not a motion in arrest
of judgment was the proper remedy, and the court said
that it was not and sustained the lower court in refusing to
release the defendant. Now Judge Warner, in the third
headnote of this decision, went further than ‘was necessary
to a decision thereon and threw out {he suggestion that the
matters involved, being a fact extrinsic to the record, might
be gone into on a motion to sef aside the verdict.

In the first place, this was obiter. In the second place,
1f 1t be good law it must necessarily mean that Judge Warner
contemplated such a motion timely made during the term,
i a cade where there was no ratification, aequiescence,
" waiver or estoppel.
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Now the case again appears in the 556tk Ga. 522. Pre-
sumably the lower court, acting on.J udge Warner’s obiter
in the third paragraph of the decision in the 53d Ga. 139,
went ahead and set aside on:motion the verdiet, and it is
probable that no objeetion whatsoever was made thereto.
Had there been objection, we submit that the court because
such a motion to set aside was certainly made beyond the
term at which the verdict of guilty was rendered, would
have refused to set the same aside. But 1f that 1s not true,
certainly the court would not have set aside the verdict had
Nolan, by a motion for a new trial not making this powmndt,
made in these two decisions, treated the verdict of oiilty as
otherwise regular, legal and binding.

The decision in the 53d Ga., was undoubtedly techni-
cally correct. In this day and time, however, under the
decisions in the Ford case, 129 Ga., and previous decisions
referred to, the Georgia court probably without much refer-
ence to the technical designation of the motion would go to
the merits of the controversy and freat the technical motion
to arrest as a common-law motion to vacate or set aside in
the nature of a new trial, if. it had been made during the
term, and would grant, probably, had there been no waiver
or rafification, ete., the relief sought.

But, be that as it may, the decision in the 53d Ga. was
right. The matter of Jaw decided, and the law as laid down
in the 55th Ga. is not now involved in any phase of this case,
but the ecourt’s attention is called to the faet that both of
these cases constitute strong authorities for the position ot
the State in this case on the question of counsel and client
waiving their rights.

The Nolan case in the 55th Ga. 521, merely decided that
on the second trial of the case, where the verdiet had ‘been
set aside by the court and rendered null and void, the de-
fendant could not be put in jeopardy a second time.

This, and this alone, was all, as we understand the
case, that was decided. It seems to us to follow as a natural
sequence and a logical conclusion that if the court had really
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adjudicated that the verdict should be set aside, then the
plea of former jeopardy should have been, as it was, sus-
tained.

- The Fannin case, 54 Ga. 476, while probably overruled
11 .

128 Ga. 463, Franklin County vs. Crow (citations)

and not adopted as to other matters, (116 Ga. 597, Rego-
poulos), yet contains, in the opinion of Judge MeCay, on
pages 478, 479 and 480, expressions compatible with the
State’s position here presented.

In passing we will also call the court’s attention to the
fact that the last paragraph of the headnote shows that the
court in dealing with the motion presented in this case, con-
sidered the deetr:-:ne of estoppel and waiver and applied it.

A decision by the Court of Appeals is to be considered,
ViZ.: -

7 Ga. App. 50, Lyon vs. State.

It is very apparent that Judge Hill, by whom Frank’s
motion on this petition was heard, and who rendered the
opinion for the court in the Lyon case, did not, when he
wrote the second headnote of the decision, have in mind the
decision of ‘this court in.

119 Ga. 396, Cawthon.

This 1s a strong case. The opinion written by Judge
Cobb sustains the State’s contentionm as to the right om
the part of the defendant or his counsel to waive certain

matters.
It will be noted that in the first headnote of this opin-
ion the eourf said: f

“The defendant in no manner waived either his
own right to be present in person or his right to
have his counsel present when the verdict was ren-
dered,””
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However, we are not now citing this case on that phase
of this Frank motion.

We cite 7 Ga. App. 50, Liyon, as an illustration with
reference to the method of procedure adopted which we
are now considering. Judge Hill, in the course of his opin-
ion on page 52, says that this pehtlon was filed at the term
at which the fverdiet was rendered.

Judge Hill further, in paragraph 1, on page 52, differ-
entiates this case from the Regopoulos, 116 Ga. 596, and
puts it under Ford vs. Clark, 129 Ga. 292. Our idea is that
Judge Hill rendered the nght decision with reference to
the matter considered in the Lyon case, but gave the wrong
reason therefor. The Regopoulos case was not controlling.
The reason it was not controlling was because the matters
dealt with in the Lyons case were brought to the attention
of the court at the term at which the verdict was rendered.
The decision of the Court of Appeals in this case, we submai,
should have been in principle put upon the broad proposi-
tion that the motion was made at and during the term, and
that the motion was in the nature of a motion for a new
trial. It should never have been put under the case of Ford
vs. Clark, 129 Ga. 292, and other kindred cases, because
those are cases where the right of action was predicated on
the section of the Code hereinbefore referred to, which per-
mits the court, where fraud, etc., has been shown, to set
aside verdicts, after the term. ;

In the Regopoulos case in the 115 Ga. 232, it will be
noted that the accused moved to rule out certain testimony,
asked for the direction of a verdict of acquittal, and asked
for a discharge, which motions were refused, and that he
did not at any time ask to have a mistrial declared In the
115 Ga., Regoponlos, the defendant, having failed to timely
move for a mistrial, waitved that righf. 1t will be noted
in this case in the 115 Ga., that Regopoulos had also made
a motion for a new trial, which was overruled, and which
was expressl:sr abandoned, and hence this conduct consti-
tuted a waiver. And, therefore, when the Regopoulos case
in the 115th Ga. got up to the court it was one involving,
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.Just exactly like fhis Frank case did, a fechnical question,
pure and simple. And remember that the Regopoulos case
... In the 116 (a. came up on a motion made after the term and
P -~ after. all these matters referred to in the 115 Ga., Rego-
~ poulos, had transpired.

Hence, we say that the Court of Appeals, in the Liyon

~ case, in the 7th Ga. App., did right to differentiate that case

from the Regopoulos case, but fell info error in frying to
analogize the matter presented to the other cases referred
to in the opinion. Our position is that it should have been
dealt with by the court as a motion made during the term,
and to use the language of Judge Hill, as ‘‘a petition to
vacate and set aside a verdict,”’

We think also that Judge Hill was wrong when he used
the following obiler on page 53, viz.:

‘““We know of no other full and adequate remedy
for a party deprived of his right as alleged in this
petition than the one adopted. . . . The error is
hardly one that would be properly made in a motion
for a new trial,”’ ete.

" This question was not involved or necessary for a de-
cision of the Lyons case.

In 13 Ga. App. 440, Miller, a similar matter was dealt
with 1n a motion for a new trial.

* In 13 Ga. App. 135, Bentford vs. Shiver,

will be found several expressions, both in the headnote and
in the body of the decision, which support our confention.

See headnote 2, page 136. In the body of this headnote this
langnage 1s used, viz.: ‘

“A judgment which depends enfirely upon the
fact that the court erred in refusing a continuance,
may, upon a proper showing, be set aside for this

-irregularity, just as a judgment obtained by fraund
or by perjury may be set aside upon a fimely and
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