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. The Court admitted these sample of partly digested cabbage
taken from the stomach of otherg, as aforesaid, and in doing eo,
committed error for the reaeons a5ove stated, and for the furth
er reason that there was no evidence, as the defendant's ocouneel
--contend,. that the same circumstances and conditions surrounded

these other parties in the eating and digestion of the cabbage
“ap Burrounded Mary Phagan-in the eating and-digestion on-her— —
part and no evidenoce that the stomachs of thesé other parties
were in the same condition-as was Mary Phagan!a,

| 36, Because the Court, in permitting the witness, Harry Sco*t
10 teétify over the objection of defendant, made at the time the

teatimony was offered, that same was irrelevant, immaterial

'y and not binding upon the defendant, that he did not get any
:information from any one connected with the National Pencil
jCompany that the negro Conley could write, but that he got hie
“information as to that from entirely outside sources, and wholly
disconnected with the Nation&l Pencil Co.
The court permitted this testimony to be-given—over the obje- -
cfions abové stated, and in doing so, for the reasons therein

stated, committed ‘error, ,
—
This wae prejudioial to the defendant, because the negro Con-

ley‘at first denied his ability to write and the discovery that'
he could write wae as the _State contended, the first step

towards oonnecting Conley with the crime, and the sollcitor

contended in his argument to the jury that the fact that the
Penoil Company authorities fnew Conley could write and did not
dieolgae—th&t'to‘the State authorities, was a cirocumstance going -
to show tﬁe guilt of Frank.‘.
a87. Because the Court permitted the witness, Harry Socott, to
testify over the objection of defendeant's counsel, mads when the
- tent imony Was offired, that the same was irrelevant, immaterial,
illegal .and not binding on the defendant, that the witness firet
communicated Mrs. White's etatements about leeing & negro on the
. **f*\*- ngi?f mgg,pangil_raagaayron Af;i1v%ﬂ e
- Chief Lanford, and Baes. ROseer that the 1nformution-was.
given to the detectives on.April 38th, : '

- —The Court over tho dqép dant'e objeotione permittad the sbova

te-timony to be given, and in doing 80 erred for the reasons -
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above atated, This was prejudicial to the defendeant, hecause it
~vwas contended by the State that this witness. Harry Scott., who
was one of the Pinkerton detectives who hed been employed to
““ferret out the crime, by Frank acting for the National Pencil
Company, had not prowmptly informed the officiale about the fact
—of—nrs—WhiteJsuaaéingiihia_nﬁgzg and that such fallure was evidexce
pointing to the guilt of Frank,

Thie witnese was one of the inveetigatb&s for the Pinkerton
Detective Agency, who was-employed—by Frank acting for the
National Pencil Company to ferret out this crime,

28, Because the Court permitﬁed Harry Scott, a witnees for
the State, to testify over the objection of the defendant,
made at_th time that same was offered, that the same was
irrelevant, 1mmatezia1, 1llegal and prejudicial to the defendant/

_that the witness, in company with Jim Conley, went to the.jail
and made an effort to see Frank, And that after Conley made'hie
last statement( the statement about writing the notes bn Saturdgy),
Chief Beavers, Chief Lanfordand the witness went to*the—jéil-~—~
for the purpoée or .confrontingFrank, That Conley went with them
that they saw the Sheriff and exp}aihed thelir miesion to him

and the Sheriff went to Frank'e cell, that the witneas saw

Frenk at the jail on Ney 37¥d, (Saturdey), end that Frank ~
refused to see Conley only through Sheriff Mangum; that was all
The Court, in admitting thie testimony over the objections

made, erred for the reasons stated above, This was error prejudi-

clal to the defendant, because the witness Mangum,”oier the
defendant's objeqtién, had already been allowed tb testify that
Frank declined to see Chief.Lanfoxd,~Chief Beavers, the witness
and Conley, except with the consent of his counsel or with hie
counael, and.the solioitor in his aréumept esserted that the
failure of Frank to gee the witnesé while he wasemployed by

the Penoil company to ferret out the orime in the presenceof

e AT h

S Ahe negna anA +hﬁ~t-o;ahtath~w&a~Qﬁr ng evidengé_of his,gni
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[ 39, Because J, M. Minar a newspaper xeported for the Atlantu

-

Georgia, was called by the derendant for the purpose of 1mpeaoh

/

1ng the witno-s George Epps, who olaiped that on Sat&rd&y of the




: criﬁe he aéoompanied Kary Phagan from a point on Bellwood Ave.,
to the center of-the-Gity of Atlanta, by showing that on April
27th at the house of Epps, he asked George, together with his
gister, when was the last time they saw Wary Phagan. In reply,
the sister of Epps said she had seen Epps on the previous
Thursday, but the witness Epps said nothing about having come to
-town With ¥ary Phagen—the-day of the-murder btut—did-say he had —
ridden to town with her in the mornings of other days occagionall
Upon crosa_gﬁamjnation, over the objection of defsendant's
counsel made when tﬂe cross examination was offered, that the
same was irrelevant, immaterial, incompetent, prejudicial to
the defendant, and not binding on thé defendant, the witness was

allowed to testify that he went to the houseof Epps in his ocaps

city of reporter; that one Clofine was the City tditor and that

the witness was under him and that Clofine was a constant visitor»
of Frank at the jail.
The Court admitted this testimony over the objections aforesaid

and in doing so erred . There was no evidence of any relation-

ship between Frank and Clofine which could show any prejudice or
bias in Frank's favor, even by Clofine and certainly none on the

part of the witness ¥iner.

- 30, Bﬂcause the uourt erxred in permlttlng the witness SCblfanr 7

to testify over the objection of defendant made at the time the
testimony wae offered that the same was inéompetent, irrelevant
and iﬁmaterial, that it was not Fiank's custom to make engage-
'_ment Friday for Saturday evenihg, then go off and leave the finan-
cial sheet that had to be over at Montag's Monday morning not
touched, - -
~The—Geurt;permiffed—fhts—testimony over the objection of\
defendant and therein erred, for the reasons stated.
- —'*This“ﬂﬁﬁ prejudlcial;*because—it—was—%ho—centention of the. -
State that Frank, ‘contrary to his usual custom, made an engage-
ment on Friday before the crime to gomtO—the baseball game on

sheet
Saiurday,ﬂﬂfaxnaggt 1G“viﬂ“ tb° finanai&» intgbod*,al_ggugh

such sheet ought to have been prepared on Saturday and *sent to

Montag's to the General Manager of the factory on Nonday. The

only material issue was what “took place\Friday and Saturday and -
96,

.




A+ Yes, it is behind these doors.
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it was wholly immaterial as to what his custom previous to that
time had been. - S _

- -51._Bﬁggng§,_dnzihgithe trial the following colloquy took place
between the solicitor and the wrﬁﬁ}ss Schiff:

Q. Isn't the dressing room back behind these doors?

Q. That is the fastening of that door, isn't it?

A. Yes. ' : o

Qs And isn't the dressing room back there then? .

A. That isn't the way it is situated.

Qs ‘It isn't the way it ié situated?

A. It is not, no, sir. B

Q. Why, ¥r. Schiff, if this is the door right here ande-

A. ¥r., Dg;eey I know'that factory.

Q. Well, I am trying to geét you to tell us if you. know it; you

have no objection to telling it, have you? i B

_ _(Here objection was made by defendant's counsel that Schiff

had shown no objection to answering the questiong of the solioitoz-

and that such questions as the one next above, “which indioated
that' the witness did object to answering was improper.)

Vr. Dorsey: I have got a right to show the feeling.

were objected to and the Court—urged to prevent such refledtions.

B the reflec%ions 8 of the solioitor ﬁeie Justs

,r» unjustly diecroditod was harmful to the derendant.

The Court Go on, now,'and put your questions. 7
¥r. Dorsey:Have you any objections .to answering the question,

¥r. Witness?

A. No, sir; I have not .

-_ihase,commenta of the eolioitor,_reflecting_npon the witness _

This the Court declined to do and allowed the solicitor to
repeat the insinuation that the vitness was objecting to answering
himo

“.This was prejudicial error. The witness deserved no such insin<

v

uations as were'made by the solicitor and in the absence of the|

TR
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requeeted relief by the Court, thq 3ury wag left to belig that

Thia witness wae one of the main leading witnesses for the

defendant, and to_ allon him, movant oontenda, to be thus

S
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32, Because the Court erred in declining to allow the ~witness
¥iss Hall to testify that on the morning of April 36th, and

before the murder was committed, Wr. Frank called her over the

telephone, asking her to come to the pencil factory to do steno

graphic wor¥, stating éf_iﬁgdiime_he oélled her that he had so muo
work to do that i1t would take him until six o'clock that day to

get 1% done.

The defendant contends that this testimony was part of the

res gestae and ought to have been heard by the Court, and fail-
ure to do so committed erroxr. - :

33. Because, while Philip Chambers, a youth of 15'years of age,
and a witness for the defendant, was testifying the following
occurred. ' |

Q. You and Frank were pretty good friends, weren't you?

A. Well, just like a boss ought t0o be to me.
Q. What was it that Frank tried to get you to doAthat you told
| Gantt about several times? |
A« I never did complain to ¥r. Gantt. |
Qs What proposition waé 1t that Mr. Frank made to you and told
you he was goiné:to turn you o%f if you didn't do what he
wanted you to? | ‘ :

1

A. He never made any proposition to me.

Qe Do you deny that you talked to Mr. Gantt and téidmizm_gbout |

these improper proposals that _Frank would make to you and told

Rl -'A';:')‘\}‘f e

you that he was going t0 turn you off unless you did what he wantsg
you to do? . _
1A, 1 never did tell Gdntf'an&thing of the sort. R
(Objection was here made by the defendant that the answer sought |
would be immaterial.) ' A ~ S

" The quxifﬂﬂellr~I—d°ﬂi$—know—what—tt*1B;'aﬁk‘him_ﬁﬁs'dueétion."
Q.. Didn't you tell Gantt the reason ‘why Frank said he was going -

to turn you off,

A. No eir, -

R P ﬁqa‘\g . ""‘ S :*_“ :———J__"‘ \"'«

S - TR ﬁﬁﬁ& tell yéu 1 ws¥goThg t0 turn you off unlesa you

would permit him to do with you what he wanted to do.

1A I-‘o 8ire.

n_ever occurred? . . o - : i

§Q+ No such conversatio

gh,.
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J;evidence any man ought tp kn0w that it is illeggl; 1% hae no_
‘”prdbafive

A. No sir,

1Q+ With J. ¥. Gantt, the man who was bookkeeper and was turned

off there? _

A. No gir, I never told him any such thing. o
Q. No such thing ever happened?

A. Yo sir.

¥r. Arnold: Before the examination progressés any further, I
want to move to rule out the witness said there wasn't any
truth in it, but I want to move to rule out the questions and

answers in relation to what he said Frank proposed to do to him |

|right now. I think 1t is groesly improper and grossly immaterial;

the witnees says thereg}s no truth in it, but I move to rule
1£ out. .
¥r. Dorsey: We are entitled to show the relations existing
betwesn this witness ahd;the defendant, your Honor.
¥r. Arnold: We move to rule out as immaterial, illegei and
grossly pgejudicialnand as grossly improper, and the gentleman

knows 1t, or ought to know it, the testimony that I have

called you Honor's attention to.

The Court: Well what do you say to that, WMr. Dorsey? ‘How is
this relevant at all over'objection?

Mre. Dorasey: We flle %itled to show the connection, the asso-

ctation——the—frienﬁahip—crflaok—cf—frienﬁehlp, “the prejudice,
bias or 1ack of prejudice and bias, of the witneas, your

HOnor You permitted them, with Conley, to go into all kinds

e i e

of proposals to test his memory and to test his disposition

to tell the truth, etc. Now, I want to lay the foundation for

the impeachment of this witness by this man Gantt to whom he
did make thesme complaintsx | |
—%he-Geuf%JﬁWeiiy—{—rule—it all out.
¥r.Arnold: It is- the—most unfair thing I-have ever heard of,
to try to inject in here in this illegal way, this kind of

e

T i

~F-

lue»

o - -
mh- I T e

’Ehd"EEB been brought in here “by tthmumexable_

negro and I don't think any sane man on earth could believe 1t.

11t 1e vile_ulandeznandmﬁaxigueevthe_—indignation to sit here and
“|bear things like this. sug eeted,

“things that‘your ‘Honor and

- ——— -
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.| such inuendoes and insinuations as these made againét him.

guggssted complaints to Gantt, the insinuations involved in the

the jury and without any rebuke on the part of the Court. The Cour

everybody knows are imcompetent .

The Court: Well, I sustain your objection.
- Wr. Arnold: -1f~the effort is-mmde-again, your Honor, I-am .

going to move for a mistrial. No man can get a fair trial with

The Court: Have you any further questions, Nr. Dorsey?

Mr. Dorsey: That i: all I wanted to ask him. I will bring

Gantt in to impeach him.
Thevcour$4_ﬁell+“1mhav§mruled that all out.
Nr. Dorseys Well, we will let your Honor rule on Gantt t90.

The assertion by the solicitor that this witness did make the

questions of the solicitor that Frank had committed disgraceful
and preauducial acts with the witness and the final assertion of
the soli itor when the Court ruled it out that he would intro-
duce Gantt and let the Court rule on Gantt too, was highly
prejudicial to the defendant. The Court erred in permitting.tﬁe

sol'tcitor—to—meke the-dneinuations and to indulge in the threat
that he would let the Court rule on Gantt too, in the presence of

erred in not formerly withdrawing these insinuations and assertion
from the jury'and—in not of his own motion severaly rebuking the

&elicitory£ox_his_aanduat*_mhé_mera_ruling_outmoffthe~%est4mony

| was not sufficient. Nothing but & severe rebuke to the Solicitor

to-the—rpeneilfactory, and after they had left the factory at

|and was not hearsay evidence and wase material to the defendant's

|oause. Lemmie Quinn testified that he saw ¥r. Frank in hia office

General would have taken from the'jury the sting of thé
igsinuatiéns and threats of the solicitor.

34.'Becausé,Awhile ¥rs. Freeman was on the etahd, after tes-
tifying as to other things she testified that while she and Wies
Hall, on April 36th, were at the restaurant immediately contiguous

11: 45 o'clock A. M.,'and had had lunoh, that Lemmie Quinn
camé in and stated that hevhad juéf been up to see Wr. Franks
Upon motion of the aolioitor this gtatement that he had been up

to ses 5 o Frank ‘was ruleu ouy, ag hearauya B : T

This statement of Lemmie Quinn was a‘part of the res gestas

jubt'béfOro hq_!gpt down to the Ereétaurqnt ah¢ had the -conver-
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| -Lbfendant, made at the time .the testimony wae offered that same .

- themspretty aloae aryer “they were made; that he  knew about them

“leation with ¥rs. Freeman and ¥iss Hall; this testimony was strongl

AVYAVAYAVL () ~iallamalna

disputed by the solicitor. Lemmie Quinﬁ'ﬁ statement that he was
|in Frank's office just _before-going into the restaurant was =
|of the greates moment.to the defendant, because it strongly tend-
ed>to dispute the contention of the State that Mary Phagan’waé kil
led between twelve and half past.

The Court erred in ruling out and declining to hear this, for
the reasons above stated:iThe testimony was relevant, material,

and part of the. res;gestae and should have been sent to the jury

35, Eecause the Court permitted at the instance of the Solici-
tor General, the witness Sig Montag to testify over the objec-

tion of the defendant, made when same was offersd, that same was

employed the Pinkertons, that the Pinkertons have not been paid,-
but have sent in their bills, that they sent them in two or
three times, that, -otherwise, no requeet haa been made for payment

and that Pierce, of the Pinkerton Agenoy, has not asked the

witness for paye

In permitting this testimony to go to the jury, over the
objections above stated, the Court erred.

The introduction of this evidemnce was prejudicial to the
defendant, for the reascn that the solicitor contended that the
TQE};EQE:;ge—?inkertons’by—the‘p@ncil‘bompan?—Was'W1thheld—for’%hé“'
| purpose of affecting the testimony of the agents of that cbmpany.
36+ Because the Court permitted, at the instance of the sol-

iqitgr'the witness Sig ¥ontag, to testify over the objection of

was irrelevant,'immaterial and incompetent, that he.got the reporf
made on the crime by the Pinkertons gnd that they were made:

That these reports came sometimes every day and then they did

nqot come for a ~few days and then came again. That he p;aotiaally
got every day's_report} that he got the report about finding the
‘big s+iok and about the finding of the envelope, that he got

;—féy—The—did—nﬁt request Mr. Piepe, representing the Pinkertona, to keey

Having the st 1ok and the enve10pe ‘when he read the report. That

from the police and. the authoritiea the finding of the atiok and

| the enveigpe. - C?/ o e

irrelsvant, immaterial, incompetent; that the National Pencil_bo.,.'

. * 'ﬁ \%{9‘;’% .{k') );.. .a.p-m
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The Cgﬁrt,_over thé‘objgotioné of the defendaht, on the groundg
' stated,"permittéd‘thts*testimvny"to—go—to—the—jury—&né—in—doing——n_n
80 erred.

f This was prejudicial to the defendant because the solicitor
insisted that the finding of the envelope and stick were con-

cealed from the authorities. B
37. Because the Court érred in permitting the witness Leech,
a street car inspector, at the instance of the solicitor and
over the objections of the defendant that same was irrelevant,
immaterial, and inoompetent,.to testify that he had seen street
car men come in ahead of their schedule time. That he had
seen that often and had seen it last week. That he, Leech, had
suspended & man last week for running as much as six minutes aheaq

of time. That he suspends them pretty well every week and that

he suspends a man for being six minutes ahead of time Jjust like

he_wauld_iorhbaingmgjﬁ_minutesjla@p._I};ffquently hdppens that
a8 street caf crew'comes in ahead of time and that the; Afe éi&en-—
demerits for it and that he sbmetimes suspends them for it. That
the street car crews are relisved in the center of town; that
sometimes a corew is caugﬁt ahead of time when they are going to
[oe retteved+ That 1t is not a mAtter of impossibility to keep the
men_frgm,getfing ahéad of time, although that doee_happen almost
every day. That there are some iI;és on which the crew does not
come in ahead of time because_they cannot get in.

It frequently happens>that the English Ave.,qéar.cuts off the
ﬁiver car and the Marietta car. It often happens that these cars
‘are oui;off. That when there is a procession or anything moving
through town, it makes the crew anxioué to get through town, that
3‘ﬂ3pey are punishéd juet as much for coming in ahead of time even
a day like that as they would be &ny other dqﬁfﬂfﬁéygdo their
beét to keep the schedule, but in spite of it théﬁ;thetiﬁes_——ﬁ
et off. vt - o

‘The Court perxitted this Eéstimony of the witnéss I,eech over.

the objeotion of the defendant that -the Bam§ was irrelevant,

| immaterial and incompetent, and ip doing so committed error.

Y i
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This waénprejudicial to the defendant, because the crew on the
| English Ave., car upon which the little girl, Wary Phagan,:-came
to_towh, testifie&-tﬁat—she~gdt-on*their;caf-at~ten~minutes to-
| twelve. That under their schedule they should reach the corner.
~6f Broad and Warietta Street at 7-1/3 minutes past twelve.

That they were on their schedule time on April 26th and did
reach that place at 13-07 or 13:07-1/3. What other crews did

| at other times or even what this crew did on other occasions was—
whoily immaterial and in no wéy illustrated jusf what -took -place— -
on the trip wherein Yary Phagan came to towﬁ. That other. crews of-
| ten came in ahead of time or that this pérticular crew often

came in ahead of time was wholly immaterial.

38. Because during the exa-ination by Mr. Arnold counsel for
the defandant, of V. H. Kreigshaber a witness for the defendant,
there was laughter in the audience, suffici?ntly-generally
distributed throughout the audience and loud énough to interfere
With the examination. The testimony elicited from Kreigshaber
was that Frank was a young mén, and‘that Kre{gshaber was older,
but he didn't know how much older. ¥r. Arnold called the Court's
attention to the interruption for the purpose of»obtéining
some action from the Court thereon. — %

The Court-stated that if there was other disorder no one
woulduba permit}éd in fhe_court’room’on the following day and re-

quested the Sheriff to maintain order.

The defendant says that the Court erred in not then taking

radical steps t0 preserve order-in the court room.and~to permit
the trial to proceed-orderly and that athreat toclear the

| court room upon the following day and the request for the Sheriff
to kegp order was not sufficient for the purpoee{ )

This was prejudicial to the defendant because the laughter was
Jdirectly in derision of the defendant's defense being made by his
‘counael. | o | ‘ - ' .|
- 39, Bécauée the Goﬁrt permitted, at the instance of the Solic-
J ,Egiaxféfgéﬁﬁiﬁﬁﬁsﬂ;Ffﬁﬁbﬂ”ﬁiedn'tdlﬁﬁstif§%“6Vef?fﬁéf@ﬁﬁébﬁibn off'}‘
‘| the." defendant mede when the evidence whs offered that the

Aﬁl

same was immaterial, 'as follows:

95




"When the witnaegs Conley was brought to the jail ¥r. Roberts
came to the cell and wanted Frank to aee Conley. I sent word
through- ¥r . Roberte—that -Frank -didntt care-to see him. ¥r. Frank—
knew that the detectives were down there and afterwards they
brought'Conley up there and of course ¥r. Frank knew he»Was
there. I knew and ¥r. Frank knew he was there. Mr. Frank was
at once side and I acted as spokesman. ¥r. Frank would not see
any-of the city detectives. Frank gave as his reason for re- |
fusing to sse Conley with the detectives that he would see him
only with fhe consent of ¥r. Rosser, his attorney. I do, not

know whether ¥r. Frank sent and got Mr. Rooser or not. I told

The detsctives about sanding and getting Mr. Rosser's consent..

I think ¥r. Goldsteln was there and Scott and Black and a

half dozen detectives, a whole bunch of them. I was there only
*once when Conley was theré, that was the time when Conley sworn
he wrote the notes on Friday. When Conley came up there with

the detectives, Frank's manner, bearing and deportment were
natural. He considered Conley in the same light he considered

any other of the city detectives. I know that because I conferred
with him about it and he said he would not see any of the City
detectives without the consent of Mr. Roeser; he consldered Scott
As working for the City at that time. I sent word that he would
not receive-any of the city detézziveaf_Blaggggr_&nyona“Qf.xha
rest of them. Frank considered Scott_with the rest—of them,
including him-wlth the city detsctives. He would not see anyone

of the city detectives and that included Scott. Frank did not

.tell me, that the inference was mine. Frank merely said he would
receive none of the city detectives without ¥r. Rosser's
consent, that was the substance of his conversation. V¥r. Roberts
came up and announced tpe_pity'detectives; this was at Frank's

cell in the county jail.
The oourt permitted this testimony to go to the Jjury over:

———__—nnthemobJecxionawmade aa»abous—axaxedr—and~in -doing 80 - committed

~,

Ty (\pt‘;m*‘ .'.‘.,_;‘u- A «\‘n ) ’ /_ . .- . .7 .;,b',‘ "":‘.__ r* " - '.,-

This was eepecially prejudlcial to the defendant, beeause

the solicitor, in his argument to the jury stressed and urged
upon the Jury that this failure of the defendant to, as he expre-"
esed’ 1t, faco this negro cézaoy and the deteotivee, eveh in the




absence of his own counsel, was evidence of guilt.

' (3J3). Because the 933{3 permitted Miss MNary Pirk to be asked .
the following questions and to ﬁake the following answers on
cross examinatiqn made by the Solicitor. - = '

Q. You never heard of a eingle‘thiné immoral during that five
years-- that's true? (Referring to the time she worked at the
Pencil Factory)
A+ Yes sir, that's tfueu |
Q.+ ‘You never knew of his (Frank'é) 'being guf?ty of a thing that
was immoral during those five years--is that true?
A. Yes Bir. ) | S
Qs+ You never heard a single soul during that time discuss it?%

No sir.
Qs You never heard of his going in the dressing rooms there. of
the girls? — \
As Wosire— ' - \
Q. You hever. heard of his slapping them as he would go by?
A. Yo qir.‘“\ —

'@+ Did you-ever sse ¥r. Frank go back there and take Vary off

G

$0 one side and talk %o her?

1 As I never seen-it+ SR

Qs That never ooeurred?

A. I have never seen it.

Q.+ You never heard about the time that’ ‘Frank had her off in
the corner there, and she was trying to get- back to her work? ]
| 4. §o sir. o .

Q. You didn't know about that?

A. Yo sir. .

Qe That was not discussed?

A@‘No.sir.ir-~ L A e

 ',$hepe queéstions were ssked over the objeéfion of the defen-

dant, because even if the Solicitor's questions prought out -

{that the witnessn ggd heard ohargpgvgf {mmo 1tv aaaﬂﬁgg‘fta

_.;_.:_- ey o % T i > B ST "y

_eamiame . e 2.2

ﬁhat her anawers there about would Bgzgwygen irrelevant and
immaterial in thie trial of Frank for murder..The fact that Frank
might have been rrequently guil®y of immorality could not be. .

held againat him on'a terfrfor the murder of Nary Phagan. Nor,,




|offered, that the same was imwaterial.. S _

|reasons stated and in so doing committed errcr.-This was sespeci

‘lof the solicitor was that_he—wiahea thelr whereabOuts to be shown

coyld acts of immorality with women be heard, even on cross
lexamination, as evidence of bad character, and reputation, upon
|Frank's trial for the murder of Vary Phagan. |
Lascivioueﬁees is not one of the character traits involved in &
case of murder and can not be heard in a murder trial, even
when the defendant has put hie character in issue. '
41+ Because the Court permitted the witness W. D. ¥cWorth %o
teetify,rat the request -of the Solicitor General, over the

objection of the defendant made at the time the testimony was

"y Mr. Pierce is the head of the Pinkerton offiee here. I do
not know where he is; the last time I saw him was Konday evening,
I do not know where Nr. Whitfield is (¥r. Whitfield was also
a Pinkerton man) I saw him the last time Manday afternoon. I do
not know-whether'Pierée and Whitfield are in the City or not."

The Court admifted this testimony oVer the objections of the

defendant, wade at the time fhe testimony was offered, for the N

ally prejudicial to the defendant. Pierce and Whitfield were part
of the Finkertons force in the City of Atlante, and the inference
upon the theory that the Pinkertons were emplqyed by Frank for
the National Pencil Company and that a failure on the part of Fran

to produce them would be a presumption against him, as he stated

the solicitor general to testify over the objections of the

it, upon the well-known principle of law that if evidence is show]

to be in the possession of a party and not prodgcq@,_;t raises

a presumption against them.

42, Pecause the Court permitted Mc Worth, at the instance of J

daﬁgndant,amadefwhen the evidence wag offered that the same

wag. irrelevant, immaterial and illegal.

LI reported i1t( t@g;iinding of the oclub and envelope)-to thé ,

'about four hours® afterwards. I told John Plack about the:

police force about 17 houra~&ftg;uﬁxdsn-ﬁfter—i—r@portsd“the

N . i b e e BT

Y 5 s ,*NJ. m; e gc;tﬂxxe’ﬁ w—..wﬂi b{lB‘ p011uu~u60ut 1'5 . T

bnveIOpe and the olub. f‘turned”therenvelope and club into the - -

pozsession of He. ‘Be Peroe. .é

The Court heard this teetimonp—over—%he objeotion of the

S



defendant, made as above staté&l and in doing so.committed
error, for'the'reaeone“herein stateds T T

This was prejudicial to the defendant, because the Solloitor

Gensral contended that his failure to sooner report the finding
of the_club'and the envelope te the police were circumstances ag-
ainst Frank. These detectives were rot employed by Frank, but by
Frank for the National Pencil Companry,-and movant contends that
he is not bound by whet,they did or failed to do.

The Court should have so‘inetructed the jury.

43 (00) Because the Court pefmitted the witnese Irene Jackh-
son, at ‘the instence_of ebe golicitor Genera. and over the
objection of the . deferdant, that +the testimony was irrelevant,
immaterial, illegal to testify as follows:

Q."Do you remember having a conversation with ¥r. Starnes about
something ‘that oceurred; |

A. Yes slir.

Qe Now what was that dreselng room incident that you told him.
about at that time? |

A. 1 eaid ehe was undreseing.‘

Q. Who was undressing? ' _

A. Ermiliec Fayfield, and I came in the room, and while I was in

1 there;‘ﬁ“‘Frank came’ to‘tne dooT . - =
Q. ¥r. Frank came 1n_tbe door?

A. Yes sir. -

Qe+ What did he do%

A. He looked and terned around and -walked out.

Q. Did ¥r. Frank open the doors

A. Yes, he juet pushed it Open;

Q. Pushed the door open?

| A+ Yes sir.”

| 9. And looked in%

| A+ Yes s8ir..

Q. And emiledi______

ELA, T ; know whether, I nevex notiee to Bee whether. b%,

. —m"“" “

| smiled or not,.he juet kind of 1ooked—at ‘us and turned areuné~———

and walked out.

Q. Looked at ou food there-how 1ong?

91
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A. I didn't time him, he just came and 1ooked ana turned and

walked*out.

Qe Came in the dressing room?%

A+. Just came t0o the deor.

Q. Came into the door of the dreesing room?

“ A Yos. | |

Qe How was Nigss Ermilie Mayfield dressed at that time?

A. She had off her top dress,“and was holding her old drese in
her hand to put it on.

_Q. Now, you reported that to the forelady there?

A. I did not but Ermilie did. o

Qe NowAdid you talk or not to ar.ybody or'hear of anybody ex-
cept Vies Ermilie Mayfield talking about 1r. Frank going

in the dressing room before there when she had some of her clothes
off4

-

1a. 1 have heard remarke but I don't remember who sald trem, “es

Q. OF anﬁ? F@bsb°th§§?that vefore April BGth?

A.-Yes gir,

Q. Well, what was said about ¥r. Frank going in the rooﬁ, the
driessing room?
' Q.'I don't remember,

Q. well, by whom was it said?

AsI-don't remember.

Qe Well, how maﬂ& girls did you hear talking about it?

A. I don't remember I just remember I heard something about it
' fwo or three different times,mbut—;—denLt—ﬁememba;d&nythiage——
| about it, just a few times. o —

Qe Was that said two or three different times?

'-A. I said a few times, I said two or three times.

Q. How would the girls-—— ‘she said she heard- them talking‘_

about Mr . Frank going_in the dressing room on two or three differ-
ent occasions--well, you know you heafémthem—d%eeues%ag—about

hie gping in-this" dressing room on different occasions, “two or

t'fizace u;;feuentnoaeamiona did you? -

AO.YQB..
Qs That is what you said, wasn't it?
: ALxgg_gir. ?? o
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Q Now when was it that he Tun in there on ¥ises Ermilie Nay_

field?

B EX It"waﬁ‘the middle of the week after we had etarted to work,
I don't remember the time. - )

Q. The middle of the week after you had started to workf .

A.

Q. Was that. ths first time you ever heard -0f his going in the

Yes sir.

areasing room, Or anybody? S
A. Yes,

Q.

A.

Qe

A
1

A.

Q.

yow sister?

That waa the first time?
Yes sir.

Then that was reported to this forelady?

Yes sire.

Then when wae the second time that you heard he went in theret|

He went in there when my sister was 1ying dawn.

“our sister was lying down, in what kind of position was

’»Avehe—jus%—h&d—hef—fee%~apmon the table.
Q. Had her feet up on the table?

A.'Had them on a stool, I believe, I donttremember.
Q. A table or stool}

A, Yes sir.

Q. Was she

undressed or dressed?

A.‘____—
.

She was

‘She was

dressed.

dressed' do you know how her dress was?

A. No sir,

I didn't look.

Qe
A.
[Q-
A. I dian't pay any atf@ntion to it, only he just walked in

You donft “know that, you were not in there? :
Yes sir, ‘I wae in there, but I didn't look.
Well, now what did Wr. Frank do that time?
and turned and.walked Q %, ‘looked at the- girla that were sitting
in the window, and falked out. _
J~Q -What Q1Q~
'ni“ml&on't remembe:?m

Q. Did—they talk about"lt'ﬁf_all?—'_”“

he girle say about that?
et e i

P .

&, There- was something said about 1it, but I don't rmemeber.
1 Qe Well‘now,,did you or not- hear them say that he would go in |

»E¢7¢7:‘;
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”A.‘Yés_éir,_I‘havahéard'something}*but“l“donft”remémber" T
Q¢ You heard that, how bften did you héar that talked?
/ T = = =] = =, — L

Qs You don't remember how often you heard them say he walked

|4

Qe ¥Miss KFamie Kitchens? o
Yes sir.
-Q. Vr. Frank>wa1ked.in the dressing room on Miss VMamie Xitchens?
A. We were in tﬁer;, she and T. -
Qe YOu were in there and ¥r. Frank came in there?
A. Yea sir.
Qs So that was the three times you know of yourself?
A.'Yes sir. | | '

,thexg,_ig_jngt;ggzzggii_f

1Q. How many times when you were not thefé? That is three times

ank org

that room and stand and stare gt them?

exactly. ’ o _ N

- f,

A, I don't remember.
in there and stood and stared at them?

A. I don't remember. o .
Q. You don't remember that; well now, you said about three times
those things ooéurred, and'you have given us two, Miss
¥ayfield and yoursister, what was the other occasion?

A

¥iss Mamie Kitchens .

Qs _

A. I have heard it spoken of, but I don't remember.

Then did you hear it talked of?%

Qe You have heard them speak of other times when you were not

A. Yes sir.

you_aaw him;_hgﬂ“mgny times_did_zgn_hear thgm_talk about it
when you were not there?

A. T don't remember.

Qe What did they say ¥r. Frank did when he could come in that

dreesing room? Ty

A.AI_don't rgmember.

‘4_Q_ﬁWaa the door olosedz S S

'Qe Pushed to but no way to fasten it?

Q+ Did he gay anything those three times when you were there?

‘%Biro i —:

s P Sy, . (A

R

——e

s

A. It was pushed too, but there was no way to fasten the door.

./r.oo"~ ) . RN A..‘-
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A. No sir. _

Q. He didn't come in the room?

A. He pushed the door open and stood in the door.

Q. Stood in the door, what kind of dressing room was that?

A. It was--=Just had & mirror in it, you mean to describe the
inside? "

Qe Just describe it, was it all just one room?

A. Yes éir, and there were a few lockers for the—}qreladies,
Q. A few locksrs_around the walls, a piace where the girls changed
thei: street dreéé’and got into their working dress, and vice
versa? | | o

A. Yes sir.

Qs Now, what else did you ever see thét ¥r. Frank did except
go—in the dregéing room and stare at the girls?

A. Nothing that I know of. '

Q. When Wr. Frank opened the dooi,‘there was no way he could_ﬁ

tell before he opened the door what congdition the girls were in

A. Yo sir.

A. (by ¥r. Arnold) He didn't know they'were in there, did he?

A. I don't know. | .

Q. That was the dregssing room and the usual hour for_the girls
to attend the dressing room, wasn't 1t? |

Ao YVes sir.

" |Q.-And ¥r. Frank knew the girle would stop there? c T

. Qs After registeringg -~ —
i Ao Yes sir..'f/ o | ,
{Q. Yow, 4id you hoarfor not any talk: about ¥re Frank 2oLng -
- around and .putting his hands on the girls?

Q. Undressing and getting ready to go to work?

A. Yes sir. \ ’ o

Q. Changing their street clothes and putting on theif"%orkiﬁg_
clothes, that is true, ¥iss Jackson?

A. Yes sir. ) - o : :

Q. That was the usual hour; you had all registered on or not,
before you'! went up into this dreaaing room?

Ao Yes eir.

i
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A. No sir,

Q. Was that before or after he had run in the dressing room?
A. I don't remember. -

Qe Well,'he pushed the door open and stood in the door, did
he? | o |

A+ Stood in the door.

Q. Looked in and smiled?

AA.'Yes sir. '

Qs Ddin't you say that?

A. I don't remember now, he smiled or made some kind of a face
which looked like a smile, like smiling at Ermilie Kayfield.
Q. At Ermilie Mayfield, that day she wag undreseed?

A. But he didn't spesak, yes éir. |

Q. He didn't say a word, did he?

A. No sir.,

§
éi
£
'f\
&
A
e
5;
£

Qe Did he say anything about any flirting?

2

P L s

A. Notto wus, no sir.

Ty

These questions and answers were objected to for the reasona

above stated, and for the further reason that a statement show-

= WY

ing improper conduct of Frank in going into the dressing rooms
with girls, while-improper, Wus intended to create prejudice.
againset him and in no way elucidated the question as to whether

-he—was—or—was—not the murderer of Nary Phagan.

Tovant contends that the fact that the defendant. Fad ﬁut his
éharacter in issue is no reason why rerorted or actualfacts
of immbxality'should-be ﬁdmitted.in evidencé over hie objeotion;'
The defendant'!s reputatian or character for immoerality or loose
conduct with women are not rélevant subjects for consideration

in determining whether the defendant has or has not a good char-
acter when such good character is considered in oonneotién with

a- charge for murder.

' 44. (pp) Beo&use the oourt permitted the solicitor to ask and

have an&#"féENSE— ; th5 IUI“OWf%g quuavioﬁaﬁw

—a

said questions and’ anewers dealing with an inoident ocourring at

the PencilkFaotory, wherein Conley, after having -made the

I third affidavit in the reoord purpdieq to reenaot the ooburrenoe
betneen himeelt and Frank on April Beth, wherein the body |

/102
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Jof ﬁary_Phagaﬁ was taken from the office floor to the éellar 6f
the faotory; -_ ' | |

|Q. Yow, ¥r. Pranch, take this stick and that picture, and take

up Conley now, aﬁd give every move he made?

A. Am I to give you the time he-arrived tﬁere? (Pencil Factory)
Q. Yes, giive the time he arrived.

A. I will have to give that appréximately;'I was to be there

at 13 o'clock, and I was & few minutes late, and Conley hadn't

arrived there then, and we waited until they brought him

there, which was probably ten or fifteen minutes latér, the offic-
ers brought Conley lnto the main entrance here and to the
staircase, I don't knownwhére the staircase is here--- yes, here
iﬁ'ia, (inoicating on diagram) and they carried him up here, and
they told h1m whet he was“there for, and questioned him, and‘made
him understard that he was to re-enact the pantomime.

Q. Just tell what Conley did? .

A. After a few minutes conversation a very brief conversation, Conl

§
o]
A
s
P
o
%:
¥

ley led the officers back hers and turned off to his left to a

«

9Z.

place ‘back here, I guess this_is it (Indicating on diagram) right

where this is near some toilets, and he says:

BREY

Q+“Go ahead?® - ' —

A. He was telling his story as he Wwent through there, and he
said when he got up there, he went tack and he said he found
this body vack in that pléoe. - -
Qe Go ahead and tel} wﬁét he sald and did?

‘QQ*He‘wae talking-constantly all the time, I don't kncw how he

made out. e part of his storye —

‘Qs Go-ahead now, and Etate what'Conley did and said as he went
Lthréﬁgh thdt factory? | ;

A. Well when he got back--After reaohing this point at the

rear left side of the factory, described the position of the
body, as he estated it, he sta?ed the'hQAduwas lying towards the

-ngxth'and~tﬁé'feet towarde'the gbuth, as indicate*, and there

2 '._; i i 5 T L A T TR A = .\v" - . . :
Wall ﬁ' 1 p-.L \.u...v. T P, - _ : s * '; 'Q &u : &, e e ® T T T
- SR A =

““*Q State “what he said, what he said Mr. Frank did and esaid?

A He didn t etate how long it took for the various movements.

(By the Court) Did you time 1t7

e
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A+ No sir, I know the time I arried there and the time I

left the factory.
Q. First, I want you to state what he said he did, and what he
said ¥r. Frank did, and then come up on the time businesas?
Ao i don't quite understand what I am to do.
Qe Just go ahead and tell what Conley said he said, and what
Conley said ¥r. Frank said, and show what Conley did the day
you were over there,.take it up right back here where the body
.wae and ¢0 oOn witp;it,rleaving out, however, what he said about
the cord and'ail that? _ - h
A. He said when he found the body, he came up to Kr. Frank,
f{called to him from some point along here, I should judge
(indicating on diagram), I don't understand this diagram exactly,
and told him the girl'%as dead, and I don't know just exactly
what Mr. Frank said, I will try to elimi;ate as much of that
OOpversation as I can. Anyﬁéw hé éaid he came on up to where
¥r. Frank was, and that he was instructed "to go to the cotton
room, where he showed us. I don't know, it-muet be on the same
side of the building, about here, I judge, (indicating) and he
went in there, he showed us tL® cotton room, and he said he
| went back, -ani he did go back, lead us back, and told about
taking up the Body, how he brought it on up on his shoulder, — ~
and then in front of a little kind of impression of the wall,
said h37&i0pped it, an. he indicated the plece, and then he
came up and told ¥r. Frank about it, that he would have to come
and help him, or something like that, and that Mr. Frank came
bagk;and took the feet, I believe, he said, and he took the
head, and they brought the body-up to the elevator and put it
on the elevator.
Q. (By the Court) Was he going through all that thing?
A. Yes sir, he was enacting this all the—time, aﬁd~tglking
all the time, He. déécribed how the body was put on tire elevator,

.and_he sald ur. Frank run the elevator down, and he wént—on-¢own*

-~

the alavatg _ -
-,Qg ( By the COurt) Did he 0. down 1n the elevatorf =S

As On this trip, yes sir, he went down in the elevator to the
baeement, and ‘he said Mr. Fran%&tg take ‘the body out, and .

g they dropped it there, and ¥r. Frank told him to tako it up
. )0
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and carry it back, and he-put the body on his ehou}der and—car-
{ried it baock to this sawdust which is away back here, and that
he came on back and~therejwae somethings in here which he said
he threw on this traeh-pile, and ¥r. Frank was up, he said, in
the cubby hole, he said, somewhere back there, and later he
lead us up there, and that ¥r. Frank told him to run the elevator |
up, 80 Conley and the officere and the reat of us who were
with him came up on the eléJaibf;“AAd when they got fe_%he_firet'_
£loor, just before getting to the firet floor, he said this was
where ¥r. Frank got on the elevator,¥r. Frank was waiting there

for him; then they brought the elevator on vp to the second

floor, and he had them to stop the elevator just, I sugpose, a_

| fcot, or a 1ittle more below the larding, and he said ¥r. Frank
jumped off when the elevator was about that point, and after
getting up, he said Mr. Frank went around the elevator to & sink
that he showsd us back of the elevator, to wash his hands, and -
he waited.ouﬁV}gwfyont, and he said he shut off the power while
¥r. Frenk was gone around there, and when ¥r. Frank came back they]
went in the office, and he lead us on in the office through--.-.there
is an outer office there, and he come in thie way, and come
through in this office back there, this inner office, and he
indicated ¥r. Frank's desk and a desk right behind 1t, I pre-
sume this is the two desks (indicating) that Mr. Frank sat down
in the chair at that desk, and he told him to sit at this other
desk, and ¥r. Frank told him to write some notes, and he was -
asked by some of the officers to write what Vr. Frank had told
him to write, and he sat dowh there and wrote one nete,"end I B
‘believe-~I know ho wrote one note, and I-don't kno&~whether

| he wrote one or two, and that ¥r. Frank handed him\ seme money

| and that 1ater he took it-back, and I don!t remember whether he -
gave him the cigarettes and money before or after this, I don't

" recall, Any way, when he Qae in ‘here, after he hed‘ﬁffféeh the
notes for thsa officere, I found it was time for me to get—in

1‘& _,w,ﬂ-* ~-'-‘.“ * e-w b

.“:‘the offiee with my coy@; he hadn't f%ﬂ%ehed, he was @ i1 eittfﬁg

there, and I telephoned into tle office for relief, someone to =

relieve-me, and I went to the office, and I left him there in thlg
office, and I went 1n. I '
] 08T




Qe+ A quarter past twelve, what time did you get there.’

Q.+« What—time-was—it when Conley got there?
A. T should judge it was about a quarter past—twelve, I didn't
look &t my watch. V :

A. I must have gotten there five minutes before he did.
Qe Then what time did you leave?

Ae I left about one o'clock.

“A. T have no way of'estimating,~hejw&s—%a;king¥constantly*__gﬁ_

A. He cans just, 1. ghould say five ninutes after I did,

A, What time aid he begin?

A. They rushed him right up the steps and pfobably two or three

minutes after he got up there, he began this enactment, and he

went very rapldly, in.fact, we sort of trot to keep behind him.

Qs+ You say you did kesp behind him, were any questions asked him

durirg that?

A. Constantly, yes gir.

G+ How many people-were asking him questions.

A. Well, T suppose four or five of the officers.

Qe How much of the talking that Conley did have you cut out?
A. Well, 1 have cut out a good deal, I have no way of indicating
how much.

Q. Well did he do or not more talking than you have stated.

A. Agreat deal more.

Qs+ A great -deal more7 How much more would you saye———

except when he was interrupted by questions.

Q. Now, ¥r. Branch, do you know the amount of time that Conley

spent in this? .First, you say you got there at a quarter past

twelve, did you.

3

A, I didn't time }t, but it must have been, because I was endeavor

ing to get there at twelve o'clock, and when I got to the
office from police station, it was five or tem minutes after
t#elve, and. I‘walked.down just about a block and é-balf.

Qe And Conley got there at what time? .

not

) indbs B
""5"-',. . e (AR jresy

longer than fivg minutes. _ i' e i T

,\,_.........42

Qe Not longer than that, and he got there at 13: ao, then, and
what time did you go away? E o o -

N

A, I left a little aﬁ%e%—onow—

_'34
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—J;Lmﬁow ﬁuch after bnef

A, I do;ndt~kn6ﬁ,_probably five or ten’minutee.

Qs One-ten then, now, how much of the time during that time you
4 werewthere did 1t take Conley to act what he acted, leaving

out the conversation he had—with the different men?t |

A. That would be a difficult thing for me to estimate, while

he was acting, he was acting very rapidly, he kept us on the run.
] Q. All right, now, leave out now the time that it took  this
ran to answer the questions that Uére put to him by yourself

and other men that accompanied him through there, leave that out
.now and give ua ycur best opinion as to how lbng it took Conley

- .to go through that demonstration? -

A. There was no way to do_that, there was no way to disassociate

the time, and find out the difference between the two, between
the time he was acting and talking; I didn't attempt to do that;
in fact, the only time 1 was'interested“in'st‘fﬁé"%Iﬁ?‘I‘would
have to get back to the office. _ _

Q. You got to the office, you say about }:107%

A. Yes sir. -

Q. What time then, you say, about, you left the Pencil

Factory- % |

A. I left the Pencil Factory between five and ten mirutes after

K ,.?‘erwu*\i\"ﬁy“uﬁm’ :—r:'mV%pn‘f‘* OR o Joytd \{Q«@ﬂr ey S R S waa,:l '
| immed intely after making hie last affidavit; that that. 1ast .

ong. SRR = e Ese—aee -

Q. You left the Pencil Fadfory fhen-at abouﬁ-i;lo?r
A. Yes, between 1:05 and 1:10

The defendant objected to this testimony,” because(a) this |
so-called experiment made with Conley was solely an effort upon
his . part to justif y his story, (b) the sayings aﬁa/acts of
Cpnleyi tesiified about as aforesaid were thé sayings and acts
ofConley, not under oath, had and made without the right of
cross examinatibn; the net result of which is but a reptition of

’

Coniey's story to the Jjury, without the sanction of an oath,

e

affidavit is not the way he tells the story on the stand; that
he telle it wholly differently on the stand- at 1east differently
in many. purticulare, that it oannot help the jury for Conley

Jor. : I |
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to go and illustrate that affidavit when he says now on-the
_ stand’ that much of 1t was a 110, and that 1t did not happen tha&t

lits charity did not extend tp giving aid-to persons charged with

|a violatioh_of the oriminal law, as was ¥r. Frank in this case.

| sought, and the Court declined to permit ths testimony to go‘%o

*

way at all; that this evidence was of another trangaction, not bin
ing on this defendant. |
45, Because the Court declined to allow Dr. David Marx to
glve testimony in behalf of the defendant as to the character of
the Jewish organization known as B'lFail Brith. Defenqantlﬁ counsel
stated at the time that Dr. Marx would testary that while the B!

Nai Brith was-an international Jewieh charitable organization,

The State Objected to permitting Dr. ¥arx to make the answer

the Jury.

46+ Bectuse the Court permitted the witness ¥rs. J. J. Ward-
law, who before her marriage was ¥iss Lula woDonal; to bs
asked by the solicitor General the following questions and to
make the following answers: '
Qe .You never knew of his improper relations with any of the
girla at the factory? |
A. THo, sir.
QA Now, did you_ever, do you know‘or did you ever hear of a

girl who want with ¥r. Frark on a street car to Hapeville the

Saturday before Vary Phagan was murdered?

5
o e . Ay W -
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Q. And go to the woods with him?

Q. On the same street car with Hermes Stanton and H. M. Baker
and G. S. Adams.? | | .

A. Nq siz, . - S : I

Qs And about his putting his arm around her and trying to get
her at various places to get off with him?

A. No sir.

A. No sir. ‘ . _ t—

Q. She wase & little girl that pot on at the corner of Forsyth -
-ﬁﬁa~ﬁuﬁuu1 e AP :'*'wha;s“%he oar passesy -

A. No, ‘I don't know~ that. B "f*j T

Q.MYoufnever_heard of_;t'at aklq

[
o
e (7 4

Ac o Biro’ ;

Q. The Saturday beere'g 108,
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. |A. No-sir. e S O —
Q. You say you have never heard of any act of immorality‘yn
the part of Wr. Frank pFior to April 38, 19157 -
A. No sir, I did not. | | .
Q.. You never talked with Hermes Stanton or H. V. Raker, the
conductor or motorman?
Qe I will put it that ¥ay then you never heard that,; the
Saturday beforse little ¥ary Phagan met her death, ¥r. Frank went
out on the Hapeville car on which Hermes Stanton and H. M. Baker
were in charge, and that he had his arm around the little girl,
and that he endeavoreéd at various places to get that little girl
to get off tne car anda @0 to the woods with him?
A. To sir. |
Q+ You never heard such a statement as that at all by anyhody?
A+ No sir, I did not. -

The defendant objected to the above guestions made by the

|eolicitor General, because while the witness denied any knowledge

“
P
g:
&
%

by hearsay or otherwise of the wrong asked—about, the mere ——
asking of such questions, the answers 40 which must have bsan

irrelevant and predjudicial was harmful to the defendant, and

A S

the court erred in permitting such questions to be asked, no mat-

ter what the answers were. o Y B

“Thre court further erred because,.aiﬁhouéh the defendant o
had put his character in issue, the state could not reply by
proof or reputation of improper or immoral conduct with women.
The reputation for lasciviousness is mot involved in that general
character fhat is material where the charge is mnrde;.

47, (e8s). Because the court permitted the witness W. E+ Turner-
at the instanoe of the Solicitor and over the ebjeotion of the
ldefendant made at‘the time the evidence wes offered ‘that same
was irrelevant, immaterial and dealt with other matters than the

issues involved, to testify.

" T saw Frank talking to ¥ary Phagan on the second floor of
" jh_ “tag £0§ muw.. wﬁmi‘”»&i u@gpn. FTaNK w&?’talking to -

her in the baok part of the building. It was just before dinner

I don‘t know whether anybody was in the room beeidee Mr . Frank
' and Nary. After I wen;_in there two young ladies came down and
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showed-—me- where to put the-pencils. ﬁobody was in tﬂere—butlwr.
Frank and ¥ary at the time I wént in there. ¥ary was going to her
work when Wr. Frank-etopped to talk to her. ¥ary told him that
she had to go to work. ¥r. Frank was talking about he was the
Superintendent of the pencil factory. He told her that he —
’wae the Superintendent of the pencil faetory and that he
wanfed to speak to her and she told him she had to go to work
and I never did hear anry more replies from either one. I 1left
juet when she told him that she had to go t0 work. Mary backed
off and Frank went on towards her talking to her. That was
before I left, was when she backeda off, and the last words I
heard him say was he wanted to talkx to her. ¥ary did not

stand 8till, she moved backward abtout 3-1/3 fset. While she was

going backwards, ¥r. Frank was talking to her and walking
towafde her. ¥r. Frank said 'I am the Superintendent of the
pencil factory and I want t0 speak to youk and ¥ary said,
"I have got to go to work.n" i)

- The court over the objections made as is above statsi, permitted

this testimony to go before the jury and in so Jdoing committed

error, for the reasons above. stated.
—This was prejudicial to the defendant, becauss the transaction

{testified about was a transaction distinct from those making the

‘issues in the pfeeent case, threw_h64iight‘bn that trial eﬂdﬁfehded
to brejudice the Jury against Frank upon. the theory that he was
secking to be intimate with this little girl.
4£¥—Becauee—§?e—00urt erred in admitting to the jury, over
the objeotion of defendant's oouneel made at the time the evides

nce was offered that the same was drrelevant, immaterial, dealt
|-with- 001}aterai—mattere—to~the confusion-of theissues - on'trial""—
the following extracts from tThe minutes © of‘the Bpard of Health
{of tne state of ceorgia: o

—_—

" The president then addressed the Board at length on his )

reaeone for thinking that the. Secretary should be requested to :

. reaigu, Ve eubjeete dealt with bei_g too enormoue and too
lengthy to. be inoluded here in their entirety. After the

President's addrees, the Board adjournsed and reassembled again at

-sf

I four o'clock in the afternoon at whioh time Dr. Harris' side

of the. oontroversy wag heard. //gn




_ "The President ( of the Board Dr. Westmoreland) then addressed
the Board at l:ngth on his reasoms for thinking that the Sec~
retary shoula be requested to-resign ths subjscta dealt with

‘being to® numerous and t00 lengthy to be included here in their
entirely. After the President's address, the Board adjourned

and reassembled again at four O'clock in the afternoon, at which
time Dr. Harris' side of the oohtroversy was heard.”

" The Secretary not having besen present at what transpired
following this was not.in a position to-f;£e"n0£é*;s to the
proceeding, but was informed by the members on adjournment that—7
1t was their wish that he should still continue as Secretary
and Director of the Laboratory." |

"The President then made a short statement in support of
his protest against the Seore@dry, and reiterated somse of the
charges made &t the previous meeting, and in-addition, made ob-
Jection against the Secretary's action in sending out antitoxine
No. 64, which had been shown by tests made in Wéshington to be
of,less_potepcy than it was originally labelled and also condemn-
ing the Secretery for replacing Dr. Paullin and person- .
fally taxing up the investigation of the malarial epidémio around
| the pond of the Central of Georgia Power Company. Tbhe President
.then sﬁated that he would publish the charges against fhe
Secretary if the board did net take such action regarding them
as he thought right and proper. At the cpnolusion>of the Preside-~
nt's address, a talk Was'made by‘h_f.r.A Daughtxifgg_yhiggihe'took

exception to the former's attitude, and insisted—-"

" At the conclusion of the President's address a talk was _
made by ¥r. Doughty, in whioh he took exception to the former's
|attitude, and Ineisted that every member of the Board wished

to do what was best for the State Board of Health and the people

of Georgia, and-thgt;everyone connected with the Board -of

_ﬁgg;tp should be willing to bow to the decision of this body. He

| deprecated strongly the idea of-giving to the press charges
the publio@tion-ofgwhioh could do no good. and which oould:
(only result in hamm"e — "~ - — — = %_-

" On the President and Secratary being recalled an hour later,
the Preaident pro- tem. Dr. Benediot, read the following fesolu—

7
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tion, ‘which had been ﬁnaﬂimouely adOpted by the Board-on motion-j '
of Dr. Harbin, seconded by Dr. Brown:--~the resolution having been
drawn by a comnittee appointed by the Board, consisting of Drs.
Benedict, Taylor and Doughty." - | |

" That the committe'apﬁointed to frame a resolution expressing
the opinion of the Board with regard to the charges preferred
against the Secretary by the President of the REoard in a report
to the Governor,'and upon which they are called upon t0 act.,
beg to report as follows:

" Resolved: That the members of the Board present after careful
ly considering the charges and all evidgncg in its possession,
unanimously agree that whilse thereAﬁagéaéggﬁVcertain 8light
irregularities in the conduct of some departments of the
laboratories of the State Board oI Health, which should be
corrected, these irregularities have not been so important in
character or result as to call for or w Narrant the discontinuance
-of Dr. Harrds as Secretary and director of laboratories as
demanded by the President. The Poard further directs that & oopy
of this resolution be transmitted to the Governor.

Following the reading of thisg resﬁlution,‘Dr. Westmoreland

tendered his resignation as President of the Board, a copy of

Atlanta, Ga. Sept., 35th, 1911.
To the ¥embers of the Georgia State Board of Health: Atlanta,

4 "How on-page- 164 and 166+4-that-is the lstter-to—the -Governor,

’ objections of defendant, as above etated, and in so doing

: 'oommitted error for said reasons. . ' .

|2 medical row had between Dr. Westmoreland who had once been '

Ge., Gentlemen:;-—I hereby tender you my reeignation to take eff
ect at this meeting. Thanking you for the courtesies extended me,
and for the honor conferred on me in the past, I am, Very sincerel

yours. We F. Westmoreland, Presideht."

adopted by the Board, and sent to his Excellency, John ¥. Slaton

Governor, Atlanta, Ga, "

N . e ——

The COurt admitted these extracta from the minutes ever ‘the

o wre 1~
».

& R

This was prejudicial to the defendant and took the minds of -

the jury from the lssues on the trial and oentered them upon

R ¥




| The only statement she made about ¥rs. Frank giving her a hat
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1President —of the—State-Board"of-ﬂealthsand“nr; Harris who;had
been. and was i¢s Secretary. This row between the doctors stated
{is utterly immaterial and irrelevant and was harmful to the
defendant because it tended to discredit the testimony of Dr.
nestmoreland who resigned from the Board and to sustain the testi-
mony of Dr. Harris who remained as Secretary of the Foard after Dr
Westmoreland's resignation.: |

-49. Because the oourt permitted the witness E. H. Pickett
to testify over the objeotion made when the testimony was offered
that 1t was wholly and entirely irrelevant, immaterial incom-
petent, illegal dealt with transactions between other partises,
threw no light on the issues involved and did not bind the
defendant, to teetlfy ’

"Minola McKnight at first denied that she had been warned by
¥rs. Sellg when she left to go to the solicitor's office on Way
|3rd not to talk about the case, that when asked she stated that
she was on that date instructed not to talk; At first, ¥inola said
hef_wagee had not been changed by the Seligs, that she was receivs
ing the same wages as before the crime. At first ehekeaid her
| vages hadn't been changed and then she said her wages had been
raised, just what I can't remember because 1t varied from one week

to another; she eaid the Selig family had rai¥sed her wages.

was when she made the affidavit, we didn't know anything
about the hat before.n- . :
The Court permitted this testimony to go to the jury-over the
objections above stated and therein erred. The Court stated that
he admitted this testimony.on-the idea that the ground of im-

»

peachment for ¥inola McKnlght had been laid.- _

This testimony was prejudicial to the defendant, beoauee the
Court in admitting 1t, left the jury to consider the statements .
of ¥inola NWoKnight, that ¥rs Selig had instructed her not to
“ta1g4 that the Seligs einoe the crime had raieed her wagee; that |-

P i "’L\@n G A _:__I ) . mvaat . ¥ y NG
wre. Frank had—given her"a ﬁat. o S ' A
50. Because the oourt permitted the witnees Je He Hendrioka

to teatify, at the inetanoe—oi—the~solioitor_and ovexdthe_.

'objection of the defendant that tho same ‘was irra;evant, inoom-

‘petent and immaterial, that;

Al




{of the murder, and it confised and mislead the jury to hear tes-

| the murder.

il

the objections above stated and in doing 80 committed error for

‘at what time his car got to Marietta and Broad Streets on the day

". I am & motorman for the Georgla Railway and Powe¥ Company,
running on April 86, 1913, on Marietta to Stoock Yards and -
Decatur street car. The Cooper and English Ave., run is 6n the
same route from Broad and Marietta Strest to Jones Ave., Prior tg
April 26, 1913, the English Ave. car with ¥athes and Hollis on
1t did run to Broad and Yarietta strests ahead- of time, how
much ahead I cannot eay positively. About April 335th and sub-
sequent thereto Wathes and Hollis, in charge of the English Av:
‘car, about twelve o'clock when they were due to get off at dinnex
did oome in ahead of time. I have seen_%hem_£WO_bf'three‘minutes
ahead of time. At the time they were relieved, I got to Broad and
Varietta Streets about 13:06. When I would get there on -gchedule
time, I don't know where Mathes and Hollis were, they should

have been coming in. When Hollis would be dt the corner- of

Broad and ¥arietta Streets, and his ocar would not be there, and
my car would be on time, Hollis would leave Broad and Narietta
stceet for dinner on my car." | i

The Court permitted this testimony to go to the jury over

the reasons stated. Vovant contends that this was prejudicial

to the defendant because it was a material matter to determine

timony as to when he got there upon days other than the day of

51. Bscause the‘ooufg peruitted the witness J. C. Y¥cEwen,
at the instance of and over the objection of defendant that the
éaﬁe wasf{mmaterial, incompetent and irrelevant,-to tegtify:
"I am a street car motorman,-@fevious to April 26th I ran on the
Cooper strest route something like two years. On April 2eth, 1913

I was running.on Marietta and Deoétur:étfeaés.fTHE—CGOpéf'street'“”

—1

town at seven minutes after the hour, the car I was running was

%ye at 12:310 The Eg}te Citgj§ap,got into the oenter of town

~r e ead

at five minutes after the hour. About Ag\yl 26, 1913, the COOper
Street ocar or Engliah Ave ., cear frequentl out of f the White City|

car due in town at 13:05. The White‘city‘ear 18 due_ there "\”

‘béfore the English Ave., car, - it is due five minutea afte;

e
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the hour and the Cooper Street car is due seven minutes after
fthe hour. In order for the English Ave., car to cut off the
White City car, the Cooper Street car would have to be ahead of
time, that is the English Avenue car would have to be zhead of
time. If the White City car was on time at 13:05, the English
Ave, car would have to get there before thatxfime to cut it

off. That happens quite oftens I do know that the car that

Mathis and Hollis were running did come into town ahead of time

very often, especially if it is on a relief trip. I have known

it to be four or five minutes ahead of time."

~

The Court admitted this testimony over the objections above

made and in doing so committed error for said reasons.

This was prejudicial to the defendant, because it was material
{to his defense to show >as sworn to by the conductor and motorman

that the English Ave. car rcached the corner of Broad &nd Warie-

Rl

tta, Streets at 13;07 and it mislead the jury to adwit

a2t -at-other times this same car

evidence tending -to show th

run by ¥athis and Hollis reached the City ahead of time.
INor would it-be-material for the purpose of contradicting the mo-
torman who swore that he did not run ahead of time any time |

for whether he run ahsad of time at otharutL%es would -be-immateri=

al, and a witness can be impeached only as to mieétatements_
of fact material to the issues in the case.
53+ Because the Court permitted, at the instance of the

gsolicitor and over the objection of the defendant, made when the

Jevidence wae offered that same was irrelevant, immaterial and -

incompetent, the witness Henry Hoffman, to testify as follows: .
noT ;;tnn'InSpector for the Georgia Railway and Power Co.,
I-know Vathis, the motorman who runs on the English Ave.
Jcar, He is-under-me a part of the day. He was. under mé on April
36th, from 11:30 A. ¥. to 18;07 P. ¥. Under the schedule, his car
is due at the junction of Broad and uarietta'sta., at 13;07. Pr-
- ,;jgsﬁﬁfj~.n”;in;v+o tha: begi ing of hTe Trrig), VARG Knewn t&is VER AN

{cut off the Fair Street car. Under the schedule for. the Fair-St.

car, it arrives in the ocenter of town, junotion of proad and

Uarietta -at 18 05. At the time Mathia wes running ahead. or this
‘ ' IS




| have compared my watch with Wathis' watch prior to April 36th,
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Fair Streeb cep which is due at 12;05 at the junction of Marietta
and Broad Sts., the Fair street -car would be on its schedule. I

There was at times a difference of from 20 to 35 or 40
seconds. We are both supposed to carry the right time. When I
compared my watch with Mathis' I suspect mine was correct,
as I just had Teft it the day I looked at Mathis' watch, and mine
was 30 seconds difference and I had gotten mine from Fred
Williams that day. His watch was supposed to compare with the one
at the barn. I called Wathis! attenticn to running ahead of
time onoe or twice{ that I know of. Wen coming in on relief time
at supper ard dinner, coming t0 the junction -of Eroad and ¥ar-
ietta, customarily come in ahead of time, "
-The Court admitted this testlmony-over the objections above
made, and in doing so cowmitted error for said reasons.

This was prejudicial to the defendant, because it was material to

his defense to show, as sworn to by the conductor and motorman

that the English Ave., car reached the corner of Broad and ¥arie- |

tta Sts., at 13;07, and it mislead the jury to admit evidence
fénding to show that at othef times thia same car run by

Mathis and Hollie reached the city ahead of time.

ﬂﬂfe” .

B ]

1 over the objection of the defendant, made when the evidence was -

and in'éolng eo_pommitted error, for the reasondstated..

Nor would it be material for the purpose of oontradicting
the motorman who swore that he diqﬁggn ahead of time any time,
for whether he ran ahead of time at ather times would be immat-
erial, and a witnesé can be impeached only as to misstatements_of
fact, material - to the 'issues in the case. -

53. Because the Court permitted the witness J. ¥« Gantt,

offered that the same was irrelevant and immaterial, to testify

substantially as followa-
‘% The-olooks of the pencil company were not accurate. They'

may vary all the way from three to five minutes in 84 hours ."

St e e e prar = B e

This was prejudicial t¢o the defendant, because whether the
clocks were or were not accurate on April 26th, was material to

his defenae. The witneas Gantt had. not worked at the: factory___x

The Court admitted this testimonv over the. thgﬁt‘ﬁxs gade _
R - . ‘,F.‘r‘% P
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three weeks and the fact that the clocks were not keeping accurate --

time three weesks before the trial was immaterial, and the evidency
thereon tended t0 mislead and confuse the jury. Gantt had not
worked at the faofory during the three weeks just prior to the | '
crime, and his testimony as to the clocks related to the time he
did work at the factory.

54, Because the Court permitted the witness Scott to testify
in behalf of his Agency, over the objection uf the defendant,
that the same was irrelevant, immaterial and incompetent, sub-
[stantially as followe:

"I got hold of the information about Conley knowing how to
write through my Operatives' that I had investigating while

I was out.of town. ¥ecWorth told me in person when I returned.”
The Court permitted this testimony over the defendant's
objections as above stated, and in doing 80 committed error. Thig
was prejudicial .to the defandant, because the solicitor cogﬁendgd
that the failure of Frank to report the fact that éonley could

write, was a circumstance against Frank's innocence, and he sought

LR IR R B
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to show by the above testimony that the detectives were forced

to get that information'from someone other than Frank.
55. Because the Court permitted the witness L. T. Kendriock

the—-objection of thedefendant, madeat—the time the evide-

nce was offered that the same was irrelevant, immaterial

£
land incompetent, to testify substantially. as follows- .- __f_w.f
I
~—*The—cltock at  the pencil factory, when-I worked there, needed

setting about every 84vhours.'You would have to change it from
|about three to five minuts 8, I reckon."

The Court permitted this testimony 40 be heard over the above
statéd 6bjé§tions of the defendant, and_iﬂ doing sq\pommitted errqr
Kendricks had not Workéd at the factory for months and whether
or not the clock wés correct at that-time was'immaterial-and

tended to confuse the jury in their effort to determine whether

or not the clock was accurate upon the date of the tragedy. .

e s T e e s

' ;,¢»7qqa ovcu&r Hee bouz»“Ver'Ehe oojeotion ¥t he - defe t CEIR

made at the time the evidenoe was offered thet the 'game was irre-

levant, immaterial, inoompetent, illegal and prejudicial to the_

_dniﬁndant, permitted the. witneeses, Mise Maggie Griffin, Misa
: g
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Karst, Miss Nellle Petts, Miss Vary Davis, MNrs. Mary E.
Wallace{ Miss Carrie Smith and Miss Estellse Winkle to testify

that they were acquainted with the general character of Leo

¥. Frank prior to April 8o, 1913, with reference to lasciviousness
and his relations to women and girls and that it was bad.
The Court admitted this evidence over the objections above
stated, and in doing so erred for the reasons herein stated. -
In determining general character in cases of murder, lascivious<
ness or misconduct with women ie not one of the traits of

character involved. The tralte of character involved are -

peaceableness, gentleness, kindness, and it is utterly immaterial
to prove bad character for lasciviousnees in a murder trial.

To permit this evidence was highly prejudicial to the de-
fendant. It attacked his moral ocharacter and while such attack wo-
uld not tend to convict him of murder nor show_him a perscn of

such character as would likely comwit murder, its introduction pre-

i
%
R

judiced the jury against him.

3

57. Fecause the Court permitted the witness Wiss Dewie hewell,

over the objection of the defendarnt that the same was irrelevant,

|
IR

DN

inmaterial, incompetent, illegal and dealt with separate and

distinct matters and isguea from this case, to testify:

". I am now staying in the Station House+ Pefore I—ocame-—to — | —
Atlanta to testify I was in Cincinnati, Ohio, in the Home of the
Good . Shepaéa. I worked at the Pencil Company during February and

March, 1913, I quit there in Warch. I worked on the fourth
floor and worked in the metal room, too. I have seen Mr. Frank
hold his hand on ¥ary's shoulder. He would stand pretty close-to
véry when. he would talk to her, he would 1eanoner in her face."

The Court permitted this ;;stimony over the objection of the |
defendarnt, made as‘is above stated, and in doing so committed err¢r

This wgs prejudicial to the defendant, because it was introduced

] to show an effort to be crimihally intimate with Vary and

o e e e

it lamee mol uiwlOBA Th® JULye o . o oo ]ﬁ?‘?f'“"“%'*‘f
58. Because the Court permitted the witness, ¥issCato, |
over the objection of tne defendant that the same was inoompetent

illegal and immaterial to testify substantially aa followe-

L= //Jr
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L | knowruies Rebecca Carson, I have seen her go twice into the

Iprivate ladies dressing room with Leo M. Frank."

The Court permitted this testimony over the objection of the
defendant made as is aforesgaid and in doing 80 committed error.

The Court stated that this evidence was adi:itted tc dispute the
witness they had called.

It was wholly immaterial to the issues involved in tiis case
whetger Frank did or did not éo into a private dressing room
with Wiss Carson. It did, however, prejudics t?e jury as indicat-
ing Frank's immorality with reference to women. ‘

59+ Because the. Court erred in perritting the witness Vaggile
Griffin to testify over the objection of the defendant made
when the testimony was offered that the same was immaterial,
illegal, and incompstenti, to testify substantially as follows:

" T have seen ¥iss Rebecca Carson g0 into the ladies dressing

room on th= -fourth floo; with Leo M, Frank. Sometimes it .was .in

I saw them come 1in aﬂd-saw them come out during working hours."
The Court permitted this testimony to go to the jury over

the objection of the defendant made as is aforesaid and in doing |

so committed error. The Court stated that this--e¥idence was

admitted to dispute the witnesses they had calleds

It was wholly immaterial to the issues involved in this

"‘;:;_;—)r

i

(with ¥ise Carson. It did, hOAever, pregudioe the jury as 1ndicatu

ing Frank's immorality with reference to women.

_ 80. Because the Court refused to give the following pertiment

|legal charge in the language.requegteﬂT———f—Af___

the evening ani sométimes in3*he wmorning during working hours. |

case whether Frank did or did not go into a private dressing room |

"The jury are instruoted that if under the—evidence they
believe—the theory that another person committed this crime
is just as reasonable and Juet as likely to have occurred as

the theory ft that thie defendant committed the orime, that then

other reasonable hypetheeie than that of the prisoner's guilt

4

and you ehould acquit him",

Thie request wae submitted in writing and we.s handed t0 the

Fl o e e
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__ ]| vefore the Court began his charge to the jury.

_adjupted to the facts of the case and should have been given, and

Court before the jury had retired to.consider of their verdict and
This request was a legal and pertinent one, particularly

the Court in deolinihg to give it committed error, although the
general principle involved might have been given in the original
charge. |
ol . Fecauae the Court refused to give the folloWing pertinent

legal charge in the lahguage requested: o

- " If the jury believe from the evidence that the theory or
hypothesis that James Conley may have committea thie crime
is just as reasconable as the theory that the defendant may have
committed this crime, then, under the law, it would be your duty
to acquit the defendant.™

This request was submitted in writing and was handed t0 the
Court before the jury had retired to consider of their verdict

and before the Court began his charge to the Jury.

A o Ny - FURREPS SRR L

S —

it is euffioient\if_he create a'reasonible”doubt. He is not

This request was a legal and pertinent one, particularly
adjusted to the facts of the case and should have been given, and
the Court indqclining to give it committed exror, although the
general principle involved might have been given in the original
charge. ‘

63 Becagsé the Court refused to give the following pertinent
legal charge in the language requested: - _ - —

" The jury are instructed that 'in all ocases the burden
of proof is upon the State. The State only half carries thas
‘burden when-it establishes & hypothesis of guilt, but also |
lecaves a,hypothgig"offinnooence._if both theories are consistent
with the_proved,facts, the very uncertainty as to which is
correct requires that the.jury shall give the ©benefit of the
dowbt to the defendant. But when the defendant relies upon
ciroumstahcial_evidence, he 1s not gbliged to remove the doubt.
obliged to prove his inneeenee. He may rely upon tha failure
e e m%f .wavrﬂﬂﬁ Niw ¢ r%. Ii tné‘provéa faots 1ﬁm%'e'

oaee eetablieh a hypothesis oonsistent w1th.the defendant's inno-

cence and eufficient to create a reasonable doubt of his guilt,

/:z'o.» '
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|this is sufficient to acquit him and it is not nedessary that he

1should go further in his proof and exclude every possible ldea of

his guilt. No such burden is upon the defendant". -

This request was submitted in writing and was handed to the
court before the jury had retired to consider of their verdiot
and before the court began his charge to the jury.

This request was a legal and pertinsnt one, particularly adjuste
to the facts of the case and should have been given, and the
court in declining to give it committed error, although the gen-'
eral principle involved may have been given in the original charge

63« (jjj)e Recause the court declined to give the following rer
tinent legal charge in the language requested:

" No presumption can arise against the defendant, because of
failure to cross examine any witnesses put up by the State, that
the defendant was guilty of an& rarticular acte of wrong doing.
You should not, therefore, consider-that this defendant bscause
of such faillure to cross examine any state's witnesses, has been -
guilty of any particular acts of wrong doing".

The above request was submitted to the court in writing before
the jury retired to consider their verdict and before the charge

was given to the jury.

The above is a correct statement of the law and applicable to |

|the present issue, and the court erred in declining to give it.

The failure to give it was predjudicial to the defendant,

Jfor the reason that quite a number of character witnesses werel

Jintroduced by the state and nof ¢cross examined by the defendant.

The solicitor urged before the jury that this failure to cross

examine was pvidsnce'of the fact that a oross examination would

|have brought out particular acts of wrong doing-which would have

affeoted the dqfendgntJe.cha:acter.

-84+ (kkk)Because the court erred in deolining to grant a mis -
trial on motion of the-defendant made by his counsel made after

the argument of the- Solicitor and—before the charge of the sourt.

—

e e T e R ~ =g i e
Tue mvu‘.vn naas u}ﬂﬂe»x:enaann LUI' mﬁbx ®a sw” ci‘s ‘I'G“J.Tma Ty
- [_ i

-:_5. I have e motion to make, Your Honor, for a miatrial in

|this case, and I wish to state the facts on whioh I base it,

121,
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and T wish the stenographer to take it down, and we propose to
prove every fact stated in the motion unless the Court will
state that he knows the facts and will take cognizance of them.
without proof.
First, that counsel resuested beforé this trial began that

the court room he claaredmgf_apact&tqza.;

~~Second, when the Court declined to rule out the evidence as
to the other alleged transactions with women, by Jim Conley.
the audience in the’ oourt room, who occupied nearly every seat,
showed applause by the clapping of hande and stamping of feeg
and shouting in the presence of the Court; the jury was in a
room not over twenty feet from the court room--that room back

there ( indicating), and heard the applause. The Court refused

to declare & mistrial or to clear the court room on motion of

the defendant. )
Third, that on Friday, August 232nd, when the trial was on and

fhe Bourt had just adjourned for the day, ahd the jury was

about 200 feet from thé_cpurt rhouse proceeding nerth on Pryor

street, as ¥r. Dorsey, the Solicitor General, was leaving the

court house, a large crowd assembled in front of the court

‘house and, in the psaring of the jury, cheered and shouted "Hurr-

ah for Dorsey" in the hearing of the jury.
Fourth, That on Saturday, August 23, 1913, while the trial

was s8till on, and when the court adjourned and Kr. Dorsey emerged

from the court room, a large crowd, standing on the strset,
applauded and cheersd Mr. Dorsey,shouting "Hurrah for Dorsey"
The jury at thies time was in a cafe at 'lunch, about 10C feet
away, and & portion of the orowd moved up in front of the cafe
at whioh they jury: were at 1unch, and in the hearing of the

Jury shouted "Hurrah for Dorsey.

V'hlith, on the last day of the'@;ial;'a large crowd, includ-
ing wany women, had assembled in the court room before court
openeds tdking up every seat in the court room. The jury were

—W .
“in their room not er 80 “Teot ffﬁh thé court

«w-l-a

;”and—&s'#r"

Dorsey entered the room, the orowd applauded loudly by olapping

——

of hande and Btamping of feet, all in the hearing of the jury.

’
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he knew and part he did not know. that what occurred on August

| said, outside of ‘the whooping and holloing, he did not know,

_The ocourt admonished the_beoéie.fhét ii-the applause was
repeated, he would clear the court room.

Now, we move upon those facts, which tend to coerce. and
intimidate and unduly influence this jury, that the court here
.and now declare a miet;ial, and we stand ready to prove each
andzevery fact there and we offer to prove them. Now, if your
Honor will take cognizance of those facts as stated, then, of
course it will dispense with proof. If your Honor does no% taks
cognizance of them, we are ready to prove them by numbers of
people who heard them, including myself; I have heard it, all N
of it, and the conduct has been most disgraceful. The defendant
has not been accorded anyfhing like a fair‘trial and I am dis-
gusted, may it please—Your =Honcr, with the unfairness of those
members of the public who make such an exhibition of themselves
when & man is on trial for his life. I am not afraid of them.

I hope nobody else is afraid of them, but the natural tendency’
is to intimidate & jury, tocoerce a jury, and I have never seen

a trial—sohedged in and surrounded with manifestations of

public opinion. I make the motion to declar;—; mlstrial and stand
ready to prove these facts. If the court knows them, the court
can take cognizance of them.

Upon this motion'the‘bourt’stated that as to part of the facts

the
'35, 1913, the last day of trial , he did know, as it took

- place in‘his presance; that-he did hear cheering when Mr. Dorsey

went out on the occasion mentioned, but as to what the crowd

and that he did hear the applause in the court room when the oowl

—

declined to ruie out the evidence as to séveral alleged trans-
--actions with women, by Jim Conley. R
In stpport of thie motion %o deolare a mistrial, the follow1ng
| evidence was introduced: ”

Mr. Deavours teetified that he was & Deputy Sheriff of

e A

,;gaa ‘“““"*“‘*ﬁﬁ?ﬁﬁ?”ﬁﬁfﬁml-9 1ux" on ugtgﬁdav wheq%Mr Borsey

»kV* 'ﬁ v “‘\;r '. 4

wagd applauded in front of the oourt house as he left that house.

When ‘the applauding bqgun, the jury was in or near the German

Cate, where they went to dinner. When the applause first begun,

/23
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———-——mthey«were_aboux.lOQ_iﬁgi_ilgm_Lhe s court | house, entering the
Cafe. That he heard the applause but did not hear the crowd

hollo "Hurrah for Dorsey: he heard the holloing and cheering
and the jury could have heard what he did. That the applause he

heard was outside of the Cafe, he did not hear the cheering from

the insidé of the Cafe. That he did not remembexr how many people

came up-1h front of the Cafe. No one came in the Cafe into the

room where the jury was, that is in the room in the rear.

\fo state that on_Friday when

court adjourned Nr.: Dorsey left the court room and as he left the

- : | . Mr. Arnold testified: I wish

— —--jcourt room and as he left I heard loud cheering at the front.

On Saturday, when court adjourned, I asked Mr. Dorsey not to go

out until the jury had gotten away from where they could-hear

the noise of the crowd, for fear they should cheer him again as he

left the court room. ¥r. Dorsey said all right, and remained in

the court room for a while. Finally, I thought the—erowd had

left, and I presume Mr. Dorsey thoughtthe crowd had left, and

of course I do not claim that he'is responsible for the cheering,

but he finally left the court room arnd went out, and I went

out with ¥r., Rosser shortly afterwards, behind him. As ¥r.

Deavers says, it turned'out‘that'jury had;pct‘at“that—time—entered.

Fthe German Cafe, although I dicn't —see-them.-I saw psople up S
there but I didn't know_whéithey were, but as Vr. Dorsey left the

*courf room there were loud and excited cheers and ories of "Hurrah

for Dorsey". My judgment is that you could have heard the'cheers

and cries of "Hurrah for Dorsey" without any trouble, all the way

from the court house up Alabama ptreet; that ie my opinion. They

| keptshesring him-and as my friend went across the sireet the ori%54

SO continued until he got clear into the Kiser Building. The firs%

. cheering was on Friday afternbon, but the second time was on

Saturday when I asked Nr. Dorsey not t0 go out. I-asked ¥r. Dorsely

—— net-%6 go out until the crowd dispersed. He stayed in; I am not
S 2 e ot & y ,
S SN TR Tt T gidnlt oy the orowd

was w&iting out there,-and I presumpd'the jury had gotten out

of hearing but found they had not. I didn't hear the case men-

"_jigpg@iﬁliheard no allueion ;o this case but I just heard cries
12
of Hurrah for Doraey, but on the other oooaaiona--while I




- S

| Court ruled: "Well, I am going to charge this jury on thie case, .

warde, to comglete your ehowing—ebeu%—tha%, but—I will overrule |

w4
)

love for my friend to meet all the approbation that he may got
from the,p&blio, I did think that it was an outrage, the crying
and shouting; that is what I thought. If the jury were where
Mr:-DeavourB sald they were, they could hear; no trouble about
hearing it, 1f'they had good ordinary hearing. On Ffiday 1 e
was in the'court room when I heard most of the crying, I do not
know where the jury was then.

Charles F. Huber, éeetified. I was in charge of the jury when
they left the court room Friday afternoon. I do not know how far
the ﬁuryihad gotten before the crowd began cheering in front of
the court house. I didn't know myself that they had cheered, until
the next morning. They didn't know it at all. I had charge of
the rear end of the jury. I have.good hearihg a;d I heard no chee-
ring. | :

After the introductian of fhierteefimony, Vr. Arnold for
the _defense stated that he desired time to examine ¥r. Pennington
and ¥r. Liddell, the other two bailiffs in charge of the jury,
who were then absent and asked the court to give him time to make
the proof.

After the hearing of this request and the above evidence, the

and I will give you an obportunity, den't you understand, after
the motion". a

During the hearing of tﬁT&5motion for a wistrial and when
the witness Charles F. Huber was on the stand and swore that he
heard no cheering on the Friday afternoon referred to, and-that.
the jury did not hear 1it, there was applause among the spectators,
on accaunt of the stafement that the jury did not hear the cheer-
ing. Mr. Arnold called attention to the applause, gtating to_the
eourt”thatufhe crowd could not be held in even while they were

making this-inveetigation.
The Court paid no—further attention to this _ppl&nﬂﬂwihan to

” . I T
'&et*ﬂﬁ&% 1e*tﬁ”'ﬁ§¢%bx_with Yo OV“”?%E%%erﬂ I, ™

In failing!to grant the” mistrial requested; the Court erred.

The motion, taken in oonneotion with the admitted and proven

—28,




4;4,)___‘_this crime. The Court declined to rule out said testimony and

faote, movant contende, olearly show that the defendanfxwas not

having a fair trial by reason of the great excitewent of the
crowd. The eourt'room was in an exceedingly small building, on
the ground floor, and was orowded during the whole of the trial
and defendant contends that this prejudice and animosity of the
cxowd against him, as shown by the-frequent apﬁlause, neoessarily
rcached the Jjury box and prevented him‘from havirg a falr trial.

As permitted by the Court, in his order,just aforesaid, we

| vits hereto attached, merked Exhibit J to AA, both inclusive,

{and eaid Exhibite ere hereby made a part of this motion for

new trial.

65. Because the defendant contends he did not have a fair
and impartial trial; by an impartial jury, as provided by the

Constitution and laws of this Ttate for the following reasons,

to=wit: I

(a)s On August 8, 1913, during the trial,’the defendant's counsel
moved t0 rule out the testimony of the witﬁess=00nley tending

to show acts of perversion and acts of immcrality on the part

of the defendant, wholly disconnected with and disasscciated from

immediately upon the gtatement of the Court that he would let
such testimony remain in evidence before the jury thexre was

1 instant, proncunoed and continuous applause'throughout the crowded

by striking of feet'upon the floor.

While the jury was not then in the same room where the trial

was being had, they werse in a room about 50 feet from where the
judge was aitting\ond about 30 feet from portions of the crowd

applauding, and 8o close that perhaps the jury could have heard
the appluding. ' S | e T e

(b). And again during the trial i o Arnold, one of the counsel
for the deﬁgndant, in the presenoe of the Jury, objected to

a gquestion asked by’ the- aolioitor, and the following

attach hereto in supportvof_this motion for new trial-—the affida-"

Court Toom where the trial was being had, by clapping of hands ang

_,_e*‘) 'IQ;;, Meolz- vl
P

'%:r i .v""’ 4 “';\ woe ‘J"ﬁv‘ v -':'-‘:;1;‘ - '.-.. - : . .
Tyr. Arnold- I object to that, "vour: Honor, that is’ entering the.
Qrders on that book merely; that 'is not the question he is- askin

',n.dw at-all.— - : j,. /2 6.
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| The court gave no relief exoept directing the Sheriff to find ocut

| on Pryor street, as Vr. Dorsey, the Solicitor General, waa

ehouting "Hurrah for DorBey". At that time the 1ury

~the:- oourt house. and what 1is known as the German Cafe a dﬁnear

‘ ax_lungh;_and 1n the hea?an of the Jury shouted "Hurrah for

( Referring to questions asked by the Solicitor General).
"¥r. Arnold: He is asking how long it .took to do all  this work

connected with it. ( Referring to work done by Frank the day

of the murder.)
Tre Court: Well, he knéws what he is asking him.
(Referring to the Solicitor General.)
Upon this suggestion of the court that the solicitor knew -
what he was doing, the spectators in the court room applauded
by striking their hands together and by the striking of feet ﬁpon
the floor, creating quite a demonstration .Defendant's counsel

complained of the conduct of the spectators in the court-room.

who was making the noise.

(c)s During the examination by Vr. A{fold, counsel for the

defendant, of V. Hs Kreigshater, a witness for the defendant, thex
was laughter in the audience sufficiently generally distributed
thropghout‘the audience and loud enough to interfere with the'
exanination. Wr. Arnold called the Court's attention to the
interruption‘fOr;the‘purpose'bf‘obtaining some action from the
Qourtm¥her30n.

The Court stated that if there was other disorder, no one
would be permittéd in the court room the following day and
féquested the Sheriff to-maintain order.

'fd) That during the trial, on'FTiday,'August-BBnd
the court had - just adjourned for the day, and the jury

was about 300 feet away from the qu;t house proceeding north |

leaving the -court room, a large crowd assembled in front of the
Coart house, and in the hearing of the jury oheered and shouted
"Hurrah for Dorsey." ‘ ~—
~(e).' That during the frial, on Saturday, August 33, 1913,
when court adjourned and Mr, Doréey emerged from the court room,

a large orowd standing-on the street, applauded and chesred him,

-

enough to the crowd to hear the cheering and shouting. A portlon

of the orowd moved up in front of the

- 1913, "when 7

cafe at which the jury were

SR, =
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| woula cl2ar the court room. = . . v -

court was engaged in polling the jury and before the polling ende*

_tha%~%hé court had dificulty in hearing the responses of the
PRI _"durnrﬂag hﬁ ‘p@llﬂ t"ht Przp Mm“pldwvﬂwedn L aﬂxk-wﬂﬁ e AN

Aimpgrtial jury trial and that the demons tration of the crowds

Dorsey."

(f)« On-the last day of the trial, Wonday, August 25th, 1913
a large crowd, including many women, had assembled in the .
court room before court opened, taking up every seat in the
court room. The jury were in their room about 20 _feet from the
court room, and as ¥r. Dorsey entered the room, the crowd
arplauded loudly by clapping of hands and stawping of feet,
which the jury perhaps could have heard. The court did nothing

but admonish the people that if the applause was repeated, he

(g)« On ¥onday the last day of the trial after the argument
of counsel had been had and the charge of the court had been
civen and the case was in the hands of the jury, when Solicitor
Dorsey left the court room a very large crowd awaited him in from
of the court house and shouted and applauded by clapping their

handis and shourting, "Hurrah for Dorsey."

y

(h). When it was announced that the jury had agresd upon a ver-
dict, the Judge of the Superior Court, his honor L. S. Roan,
went to the court house w:.ich was a comparétively small room
on the first floor, at the junction of Huntsr and Pryor
8treets, and found the court room packed with spectators.
rfearful of misconduct amoﬁg the spectators in the court room,
the court of his own motion cleared the room before the jury |

announced their verdict. When the verdlot of guilty was

L

rendered, the fact of the rendition of such verdict was signaled

to the crowd on the outside, which consisted of a large

1 concourseand crowd of people standing upon Hunter and Pryor |

streets. Immediately upon receiving such signal and while the

great shouts arose from the people on the outside, exppessing,gra$
tification. Great appiauding, shouting and halloing was

heard on the streets and so_gxéat became tlie noise on the streets

defendant oontends, that the defendant did not have a fair~and

8 - T
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attending court was such a8 to inevitably affeot the Jury.
- The exhibits hereto attached marked J to AA inclusive are
made a;Part of this ground.
66.'Because the fair and impartial trial guaranteed him by

the constitution §f this State was not accorded the defendant
for the following reasons: v

The court room wherein this trial was had was situated at
the corner of Hunter and Pfyor streets. There are a number of
windows on the Pryor street side looking out upon the strect
{1 and- furnishing easy access to-any noises that would occur upon
the street. The court room itself is situated on~Huntei 8t
15 or 20 feet from Pryor Sf. There is an open alley-way
running from Pryor St., along by the side of the court house, and
there are winiows from the court room looking on to this
| alley and any nolse in the alley can easily be Theard in the

Court room. When Solicitor Dorsey left the court room on the last

day.of the trial, after'the case had been submitted fg the
jury, a large and boisterous crowd of several hundred peoplé was
standing in the street in front of the court house and as he
came out greeted him w1th loud and boistsrous applause, taklng ‘hin
upon their shoulders and carrying him across the street into th=
Kiser,Building wherein was hies office. This crowd did not wholly

disparse during the interval between the giving of the case to

— —_—— e

the jury and the time when the jury reaoheu 1ts verdiot bpt

4
during the whole of such t1me & large crowd was gatherea_at the
_igég%i@aneﬁlPryorAand Huntsr streets.-When it was announced that

the jury had reached &~ verdict, his Honor, Judge L. S. Roan,
an extent as to interfere with the court's orderxly procedure, and
ctators, The jury was then brought_in for the purpose of deliver-

ing their verdict. When the verdict of guilty was announced

.outed and _hurrahed at the outset of the poll of the jury, and _
before more than one juror had been polled to. such an extent

that the Court had some difficulty in prooeeding with the

went to the court room and found i1t crowded with spectators to sug¢

fearing misoonduct in the court room, his Honor cleared it of spe-

a_signal was given to the orowd on the outslde to that effect. r

r=3

The drvawgro.agcw-nﬁmdtaggtanding o0, tha outside ohavfgg and ek
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poll of the Jury, which was then in progress, and not
|finished. Indeed, so0 great was the noise and confusion without
that the Court heard the responses of the jurors during the
polling with some diffioculty. The court was about 16 feet from
the jury. In the oourt room was the jury, iawyers, newépdper men,
and ofrficers of the court, and among them there was no disorder.

The polling of the jury :s an important part of the trial. It
is inconceivable that any Juror, even if the verdict was not his
own;-to announce that it was not, in the midst of the turmoil and
strife without. |

The exhibite -J to AR inclusive-are hereby made a part of this-
ground, and the Court will err if it does not grant a new trial
on this ground .,

87. Because the Court erred in failing to crarge the jury that

4if—a witness knowingly and wilfully swore falsely in a material

matter, his testimony shall Ee rejected entirely, unless it be

ERER5 tion

33

corroberated by facts and circumstances of the case or other cre-

b2

ditable evidence.

The Court ought to have given this charge, although no

KA Sk

¥
4

written request was formerly made therefor, for the reason that

A

v

+the-—witnessJim Conley, who testified as to alding Frank in fthe

=BT

disposal of the body, was attacked by the defendant as utterly
unworthy of bellef, and‘he @dmitted-upon the stand that he knew
that he was lying in tle affidavits made by him, with re’erence
|tothe crime and before the trial. B

Especially ought-this charze to have been given, becauss the

{Court, in-his-charge to the—jury, left the question-of the -

|credivility of witnesses to the jury, without any rule of law to
govern them in determining their credibility. .

| ‘681 Becausé the Court ﬁermitted to be read to the jury, over
the objection of the defendant made at the time the testimony -
was ¢ffered, tggt same was immateriai; lzrelevant, incompetent,
»andwnotgmbiﬁdihg uﬁﬁn Ffénk, a ﬁart of an affidavis madé_By-the

L

witness Ninola McKnight, as follows: |
o om e TR §34F Gasumects Dut last wedk oty me - Bde
and“bné week she pald me $6.50. Up t0 the time of thismurder

1 was getting $3.50 per week and the week right after the murder

P
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I don't remember how much she paid me, and the next week they
paid me- $3.50 and-the—next.week’tﬁey‘ﬁaid me $6.50, .and the
next week they paid me $4._and the nekt we ek they paid.me $4. ~
One week, I don't remember which one, i¥rs. Selig gave me 5, but:
it wasn't for my work, and they didn't tell me what it was for,
she just said "Here is #5. Winola."

The Court permitted this part of the affidavit to be‘reaa t0
| the . Jury over the objections above stdted, and in doing so erred
for the reasons statad. .

This was prejuaicial to the defendant, inasmuch.as 1t pPermitlou
vav affidavit of the witness ¥inola MeKnight 10 be reaa to the
jury vo vransacuiuns between horsolf ana the Soligg. with
which Frank haa no connection, but which the Solicitor Genesral in-
818%TtoQ showed that Frank's relgt1Vee wore seeking to influencs
this darkey by paylng her money in addition 1o thav which she
@&rnocus 1ho Sellgs anu Minola WcKmignv hau boon u8Kou ONn Cross
oxaminavion 1f those Staté@ents in this afficaviy were truo,
and had dehlwa that thoSo S8vatemenis were Trus. |

69. ( ppp) Because the Court erred in per#émitting ¥r. Hooper,
for the State, to argue to the jury that the failure of the
defense to cross examine the female witnesees{w@g!'in bshalf of
the State, had testified to the bad character of Frank for
lasciviousness, was strong evidence of the fact that, if the.

| —defendant had cross examined—them, they would have testified—to—

, - €.
%Lindividual incidents of immorality on the part of Frank, that

the defendants knowiedge that they would bring out such inoi-
dents was theireasonﬂfdr not orosa‘examining the witnesses; and
that the Jury could, therefors, reasonably know that Frank had
been guilty of aspecific incidents of immorality other than those

brought out in the record.

- Thedefendant strenuously objected to this line of argument -

oh’the“part of ¥r. Hooper and urged the Court td“eté€3"¥3“¥ﬁé' =
jury that the failure'ﬁo oross examine agy of said witneasea
1uat1fied ng 1n£erenee on_the part of the Jpry that the croear
ex&%g!ttion,'if had, wouldkhéve brought “out anﬁ%hing ‘furtful to
the general character of Frank: - ' ‘

Thia the Court deolined to do and permitted the argument, and,
/3/ ) J‘.-—N:\ N ‘._'-‘.’_.
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in sq doing, committed error, for which a new trial should be

granted.

70 (qqd) Because the Bolicitor General, in his argument to

the jury, stated, as follows: "The conduct of counsel in this

case, as I stated, in refusing to orces examine these twenty

young ladies, refutes effectively and absolutely that he had
a good charaoter. As I .said, if this man had had a good character,
no power on earth oould have kept him and his couneel from asking
where those girls got their informwation, and why it was they eaid
that this defendant was a man of bad character. Now, that is a
common sense proposition; you'd know 1t whether 1t was in a book
or not. I have already shown you that under the law, they hgd |
the right to go into that character, .and you saw that on croass
examination’they dared not do it-—--u—Whenover3ng5dy has evidence
in their poeseseioﬁ, and they fail to produce it, the s*trongest
presumption arises that it would be hurtful if they had; and thsiy
fallure to introduce evidence is a circumstance against them.

You don't need any law book to make you know that; that is true,

| they didn't ask them?"Why? TH§§_aared not do ite. You know it;

beoause your common sense tells you that whenever a man can bring
the evidence, and you know that he has got it and don't do 1%,
the strongest presumption arises against him. And you know, as
twelvs honest-men-seeking—to get at the truth, that the reason
these able counsel did not ask those halr-brained fanatios, as

¥r. Arnold called them beforo they had ever gone on the atand-
girlg whoee appearanoe ie as good as any they brought, girls
that you know by their manner on the stand are speaking the truth,

girls who weré unimpeached and unimpeachable, the reason

if it had never been put in the law books, you would know it."
This addfoae 6f the Solicitor was made in.the hearing, and in
‘the presence of, the jury, without any protest or comment
on the part of the Court. o
~ The defendant made no objection to this argument at the time
@ame was being had, for the reason that similar argument made by
¥r. Hooper had been objected to by oounpbl, and their objeotion
pverrﬁled.-The ogjaofion made to the argument of Mr..Hpoper'waé'

not here repeated, for the remson that the Court had stated, in

- : 132, .
the outset of the case that objection onoe noted in the record
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Tters, reporters, and every thing elss to have seen him. Frank

| Gentlemen of the Jury, that there never lived a woman conscious

| that vra. Frank's conduot in not visiting her husband was

- _" ?N{:ﬂlﬁh" S8 “‘;55‘,}11\' Yfejh\:’g“@l At daf:ﬁndgt\f d_‘sm

need not-in-similar instances be repeated, but that the Court
would assume that similar objections had been made and overruled.

This aréumeﬂg:of the Solicitor was not only illegal, but prej-
"ﬁ@IofﬁI‘%o‘%Eé‘défendant,"in that he, in substance, urged upon
the Jury that a oross examination of female witnesses for the
State, who testified to Frank's bad character for lasciéiOushess,
would, upon croes examination, have testified as to specific acts.
of immorality against him. - _

7l+-(rrr). Because the Court permitted the Solicitor, over the
objection of defendant's counsel, to'argue before ihe juryA R
that the wife of the defendant did not speedily visit him when
he was firs¢ taken under arrest, and that her failure to do so
showed a consciousness on her part trat he husband was not in-
nocent.

In addressing this question to the jury, the Solicitor said:

"Do you tell me that there lives a true wife, conscious of her

husbands innocence, that would not haveé~gone through snap-shot-.

said that hie wife never went there, because she was afraid
that the snap-shotters would get her picture, because she

didn't want to go through the line of snap-shotters. I tell you,

-0f the reotitude and innooence of her husband who would not have
‘gonw*thrvﬁiizinaﬁzﬁhctté?a;“féﬁﬁrtéfE;TEhd‘tEe'Edﬁigg_bf—any"ﬂ'_
Rabbl under the sun- and you know it.

Defendant's counsel objected to this line of argument, when
the same was being made, upon the ground that fhe oconduct of hie_“
wife céuld in no sense be used as evidence of Frank's -gullst, -
and that the Solicitor had no right to argue as he did.e
/}he Court deolined to etop the argument, but permitted it to-
continue. The Solioitor 1mpaasionately argued 1t to the juryf_

strong evidenee of his guilt. ' S

Sa e T

oourt errod 1n permitted tt to be made and in’ not roprimand-

ing the Solicitor General for the making of such an argument
78 (sls). Beoauae-the Court permitted the SOIioitor General,

"f 4o o VEED
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in arguing the relative value of the expert testimony delivered ly
the phyaicianﬁ called for the State and defense, to 1ntimate
that the defense, in calling its physiciang had been influenced
by—the—tho“fact—that—oertain—phys&ciana~calied-woré~the?fam11y—
physicians of some of the jurors. In discussing it, the solici-
tor said: "It"would not surprise me if these able, astute ‘
gentlemen, vigilgnt as they have shown themselves to be, did
not go out and get some doctors who bave been the family phy-
sicians, who are‘well known to some o0f the members of this
Jury, for the effect it might have upon you; and I am going to
show that there must have been something besides the training
—of these men, and I am going to trace them with our doctors, I
can't see any other reason—in God's world for getting out and
g;tting these practitioners, who have never had any special tro-
ining on stomach analysis, and who_have not had any training on
the analysis of tissues--like a pathologist has had,exce:rt
upon that theory."®
' Objection was made to this argument of ths Solicitor, at the
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,timé it was being made, upon the ground that there was no

evidence t0 support any such argument; that it was illegal,

JE

~

£ Y

prejudicial, and ‘highly improper.

73 Bedause %he Juror A. H. Henslee was not a fair and
i@p__tialAjuzgr,_bur was prejudicdd against the defendant whegWﬁ
he was selected as a Juror, had previously thereto formed and
expresséd a decided opinion as to the guilt of the defendant and,
when .selected as & juror, was blased agéinst the prisoner\in
favor of -the Stafe. Affidavite are hereto attached and marked
Exhibite A, B, C, D, E, I, BBe.CC. DD. EE and Ju Ju KK. LL. WM.
NN. which are hereby made a part of this motion for new trial, °
Affidavite sustaining the character of the witnesses against
said Henslee are hereto attached, marked’ExhibitB FF, GG,HH énd I
 The oonduot of this juror, as shown by the affidavits and
_other evidence, tha_condiiion, conduct, and state of mind of
. \ifhis Yivor ia conolusive that the defendant did naf have & fair |

- and impartiul jury trial, ae provided by the laws ‘and the " -

conetitution of this State, and a new trial should be grantod.'

Upon:failure to doso, the Court will commit error.

; N ';/3ff{-
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lof this State, for the following reasons , to-wit.

| of the court, and in going to and from from the court room morne

| crowd could be heard during a part .of the trial.

?or the defense, made an objection to the argument of the

74, Because the juror Johenning was not a fair and impartial

jgxor,'in that he had a fixed opinion that the defendant was

guilty prior to, and at, the time he was taken on the jury and
wad not a fair and impartial and unbiased juror. Affidavits showiq
that he was not a fair and impartial juror are hereto attached and

marked Exhibits E. F. G. K.and.I, and made a part of this motion

for new trial. ~

The Opihion,'oonduot and state of mind of this Jjuror prior
t0, and at the time of, his selection as a juror shows that the

defendant did not have a fair and impartial trial, as provided by

the laws and the Constitution of this State; and, because of the

unfairness'and-impartiality of this juror, a new trial should be

granted, and the Court will commit error in not _granting it.

75, Because this,defendunt,gas he contends, did not have a

fair and impartial jury trial, guaranteed to him dUnder the lawg

¢

Public sentiment seemed to the Court to be greatly against him.

The court room was @ small room, and during the aréu ment of -

the oase so far as the Court could see about every seat in the

court room was taxen, in and without the bar, and the aisles at

each end of the court room wére packed with spectators. The Jury,

in going from the jJury seats to the jury room, during the session

ing, evening and noom, were dependent upon passage-ways made

for them by the officers of Court. The bar of the oourt room it-
self was o}owded, leavihg only a small space to be oooupied by
counsel in their argument to the >jﬁry. The jury tox, when
ocoupied by the jury, was inclosed by the orowd sitting and
stand;;g in such oclose proximity thereto that the whispers of fhe

When the COurt'e attention—was—oa&led %0 this he ordered thg “7

; ‘ —— —v*‘,w ——ih ’” \.,‘\.‘ R J.q#w,_.ﬂ'“_""\".‘ 8
Sherirf v§ move’ the crowd baok, and thia EOne. & A i

—_t

During the argument of the eolioitor, ¥r. Arnold of counsel
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solioitor, and the orowd laughed at him, and ¥r. Arnold appealed
to the court.

On Saturday, prior to the renditioQ of the verdict on Wonday,
theACOq?t wag oonsidering whether or not _he should go on with
|the trial during Saturday evening, or to what hour he should
oxtend it in the evening, the excitement in and without the
court room was @o appa:ent as to cause apprehension in the mind
of the Court as to whether he ocould safely continue the trial
during Saturday afternoon; and, in making up his mihd aboﬁt the
wisdom of thus continuing the trial, his Honor conferred witﬁ,
while on the stand, and in the presence of the Jjury, the
Chief of Police of Atlanta, and the Colonel of the Fifth Georgia
Regiment stationed in Atlanta conferred with his Honor. Not
only so, but the public press, apprehending trouble if the casec
continued on/gatﬁrday, ﬁnited in a request to the Court that
he not continue the Court on Saturday evening. The Court, being
thus advised, felt it unwise to extend the case on Séturday
erening, and continued it until Vonday morhing. It was evident on
¥onday morning that the public excite;ent had not subsided, and

that it was am intense as it was on Saturday previous. The same—

excited crowds were present, and the court house was. in the same
orowded condition. When the solicitor entered the court room he
| was met with applause by the large crowi--ladies and gentlemen
present by stamping their_feet and clapping their hands, while
the jury was in their room about twenty feet away. '

While ¥r. Arnold of the defenée was making a motion for a
mis trial, and while taking testlmony to support it before the
_ Court, the orowd applauded when the witness testified that he
did not think the jury heard the applause of the orowd on Friday
of the triml. The jury wasnot-in the court room, but-were in
the jury room about 30 feet away. : '

" When the jury was finally charged by the Court, and the
case submitted to them, and when Mr. Dorsey left the court room,

FZ e vl —m - mﬂ;‘*a”ts‘ide trf”"m% uv}}?ﬁ;‘uééma%n i B
streets cheered by yelling, and clapping hands, gnd ye;lin&
*Huyrah for Dorsey™:

e
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When it was announced that the jury had agreed upon a verdict
crowds had thronged-the ocourt room to such an extent that the Cour
‘fplt Bogpd fo clear the court room before receiving the verdiot.
This the Court did. But, when the verdict of the jury waé ren N
dered, a large orowd had thronged the outside of the‘coﬁrt house;
some one signaled to the outside what the verdict was, and the cro
on the outside raised amighty shout of approval. So great was the

shouting and applause on the outside that the céurt had some

diffioculty in hearing the response of the juforb as he called

them.

—The defendant was not in the court room when the verdiot was
rendered, his presence having been waived by his counsel.

This waiver was accepted and acquiesced in by the Court, because
of the fear of violence that might be done the defendant were he
Lin Court when the verdict was rendered. -

When Mr. Doréey left the court room, he was met at the court
house door by a multitude, was hurrahed, cheered, taken upon’ the
| shoulder of a part of the orowd and carried partly to the build
ing obgosite, wherein he had his office.

This defendant contends that the above recital shows that he
did not have & fair and impartial jury trial, that a new trial -
Tought to be granted, and that the court failing to granf such new
trial,_ﬂill commit error. o

——

In support “of this ground of the motion movant\re£ere—to-tho—-
affidavits hereto attached marked Exhibits J to AA inclusive,
{and hereby made a-part of this motion for new trial.

76+ Because the Court erred in not leaving it to the Jury to
say whether or not, under the facts, thelwifnesa Conley was an
gooomplioe. | o
The state insisted that Conley was watching for Frank 0
enable him to have connection with some girl, naturally or
unnatuially; énd_ffﬁnk seeking to get her oonaent and failing?
kille er to insure her ailence, and then employed COnley who' had
A(previousi;>beeﬁl;ﬁtgﬁfig for hiﬁ to-aa;;;;.afihﬁo oonoaal"gsr
| body. If Conley was aiding and abetting Frank ig his transactione
with Manx_BhAQan,.and 1f, as .a natural and probablo result of

< B
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such transaction, ¥ary Phagan met her death, then Conley

would be an accomplice of Frank, although he had no'peraonal part

in her killing.

The Court, under proper instructions, ought %o have left it

to the jury to say whether Conley was or not an accomplice of

Frank; and, in failing to do, and because he failed to do 80 the
Court committed error. | |

77. The Court erred in not charging the jury that if, under
instructions given them, they found—that—eoniey~was—ah—acoomplice
of Frank, they could not convict Frank under the testimony of
Conley alone;_but that,‘td do 8o, there must be a witness other
than Conley or circumstances corroborating the evidence of Conley

78+ Because the Court pefmitted the witness Irene Jackson
2t the instance of fhe golicitor General, and over the objection
of the defendant, made at the time the testimony was offered,
that the same was irrelevant, immaterial, illegal, and prejudicis
to the defendant, to testify eubstantiglly as follqz9;

I remember having a conversation with Mr. Starnes about a

: dreaéing room incident.I told him that Mf. Frank came to the door
of the dressing .room while Emily MayFfield was dressinge He looked
and turned around and walked out-~just pushed the door open and
nlébked in. I don't know whether he smiled or not. I never noticed
to ses whether he smiled or not; he just kind of 1ooked at us and
turned and walked out. I didn t time him as to how long he stayed;

he juet came and looked and turned and walked oute At the time, °

Viss Emily VMayfleld had off her top dress and was holding her

e _te_ == ..

old dress in her ‘hand to put 1t on. I did not report that the

forelady, but ¥iss Ermilie did. I have heard remarks other thanu
those of VWiss Mayfieldwabout Frank going into the dressing room,
but I don't remeémber who said them, I just remembsr I heard
something about it, two orythree different times, but-I don't
jremember'anfthing ab9u$ i£,- juet a few times. I heard the

girls talking about ¥r. Frank going into the dressing room on |

two of three deferent oooasions. It was ‘the middle of the woek———
AN 2,

after-we .tarted to work thore. I don't remembex the time. Mr. FrJ

ank also entered the dressing room when my sieter was in there . -
laying donn; nhe Juat had her feest up on_iha.xable,




‘times, when I wasn't there. ¥r. Frank said nothing either time

|prlace where the girls ohanged'their street dresses and got into

lat wies Mayfield, he didn't speak or didn't say a work.

she had them on a s8t00l, I believe,She wae dreaaed. I don't
remember how her dress was; I didn't look, 1 paid no attention to
him, only he just walked in and turned and walked out; looked at
the girls that were sitting in the window and walked out. ‘There
was something said about this, but I don't remember. I have heard
something about him going in the.room and staring at them, but I
don't remember exactly. Mr. Frank walked in the dressing room on
¥iss Mamie Kitchens. She and I were in there. I have heard this

spoken of, but I don't remember. I have heard them speak of other

/‘I
when 1 wae there. The door was pushed to, but there was no way
to fasten the door. He pushed the door open and stood in the door.
the dressing room had a mirror in it. It was all one room, except

there wers a few lockers for the foreladies, and there was a

their working dresses, and vice versa. There was no way for Mr.
Frank to tell before he opened théudoor what the condition of the
girls was in there. I do not know whether he knew they were in
there or not. That was the usual time for the girles to go in the
dressing room, undress and get ready to go to work, changing

their streset clothes and putting on their working clothes.
Wé’had all registered on before we went«up there in-;hefdressing
room. Mr. Frank knew the girls had atopped there to register. The
day he looked in the dressing room at Miss Mayfield, he smiled,
or made some kind of a face that looked like a smile--smiling

This evidence was objected to for the reasons above stated,
and for the further reason that statements tending;to show the
conduct of ¥r. Frank with girls, in going into the dressing room
with girls, was intended to oreate prejudice in the minds of the
Jurors against the defendant; and, not to illustrate the question
of whether he was or was not the murderer—ofs¥ary -Phagan~ The—|

NP IR N c_luu.,

'above-etated.

rBranch, at the instance of the Solioitor Goneral, to testify to -

Court overruled these objections and let the testimony go to the
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Because the Court permitted the witness, -Harlee
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‘|fifteen minutes later. The officers brought Conley into the

incidents at the Penoil Factory, wherein Conley, after having made
the third affidavit, purported to re-enact the occurence of ths
nurder between himself and Frank, wherein the body of Mary Phggan

was taken from the office floor to the cellar of the factory,

" T will have to give you the time of Conley's arrival at the
Factory approximately. I was up there at twelve o'clock, and I
was a few minutes late. Conley had not arrived there then. We

waited until they brought him there, which was probably ten or

main entrance of the factory here and to the stair case--I don't
know where the stair case is here--yes, hereit is (indicating on
diagram) and they carried him up here and told him what he was
therefor, and questioned him, and ma&e him understand that he was
to re-enaoct the pantomime. After a few minutes conversation,‘

and a very brief_;onversation, Conley led the officers back here
and turned of te his left to a place back here: I guess this is

it ( indicating on diagram), right where this is near some toilets
and he was tel}ing his etory as he went through there, and he said
when he got up there, he went baock and found this body in that
place. He was talking éonatantly—-al] the time;‘I don't know how
he made out a part of his storye. Well, when he got back-—<After
reaching this poimt at the rear left side of the factory, describ-
ing the position of the body, as he stated it, he stéted the head
vas lying.towards the North and the feet towards the South, as

how long it took for the various @ovementsi’l didn't time it: I

know. the time I arrived there and the time I left the factory. Con
1oy oaid when he found the body he came up to ¥r. rrank--called
to him some point along here I should judge (indicating on the
diagram). I don't understand this diagram exactly. And he

told him ‘the girl wae dead, and I don't know Just exactly what

Fr&nk aaid. I will try. to eliminate as much of that conversation

showed ug; I don't know, it it must be on the sam same side of the

¥
building about here. I au?2? (1ndioating), and he went in there.

He showed us the ootton roon, and he aaid ho went baok,_and he

the testimony permittsd by the Court being sumetantially as followp

indicated, and there¥w&s a cord around the neck. Hedidntt—state —- '

® “oans “Eh?ﬁo " ne B iU he CRIe” va up GO WIBT'E 4T . rruux“was, 0

" |and thut—he—wui—tnntrﬁated 40 go to the cotton room, which he
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] told about taking up the body, how he brought it up on his

| he come up and told Mr. Frank atout it--that he would have to

elevator. He was enacting this all the time and talking all the

| they dropped it there, and ¥r. Frank told him to take it up and

| the elevator, and when they got to—the first floor; just before

vator was about that point, and after getting up, ng.sai% Mr.

" | there; and when ¥r. Frank came back, they went in the offioe,

~ and ha led us on in the offioe through_.there iasan outer
4_,-?

‘ this office back - here, this inner office, and he’ 1ndioated ¥r.
' Frank'o desk and a desk right behind it: I presume this is. the

said he said he wept baok, and he did go back, led us back, and

shoulder, and then, in front of & little kind of impression on the
wall, he said he dropped it, and he indicated the place, and then

come and help him or something like that-- and that ¥r. Frank cam
vack and took the feet. I belicve he said, and he took the head,
and they brought the body up to the elevator and put it on the

time. He described how the body was put on the elevator, and
he said ¥r. Frank run the elevator down, and he went down on the
elevator. On this trip he went down in the elevator to the base-

ment; and he said ¥r. Frank helped t¢0 take the body out, and

carry it back, and he put the body on his shoulder and carried it
back to this saw dust which is away back here, and that he came

on back, and he saild there was some things in here which he threw

on this trash pile, and ¥r. Frank, he said, waé up in the cubby
hole he said, somewhere back there-~ and later he led us up there-
and that ¥r. Frank told him to run.the elevator up; 80 Conley

and +the offlcers and the rest of us who were with him came up on

getting to the first floor, he said this was where Vr. Frank got
on the elevator. Mr . Frank was wajlting there for him. Then they
brought the elevator on up to the second floor, and he had them

to stop the elevator, juat, I.suppose, a foot or a 1ittle more

below the landing; and he said ¥r. Frank jumpod off when the ele-

Frank went around the elevator to a sink that he showed us back

of the elevator, to waah his hands, and he waited out in front

and he said he shut off the power while Nr. Frank was gone around

offioe there,.and_hn, cams in thise way ‘and: oomo through in
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two desks (indicating); that ¥r. Frank adt down in the ochair at
that desk, ant he told him to eit at the other desk, and ¥r.
Frank told him to write some notes; and he was asked by some
of the officers to write what ¥r. Frank told him to write, and
he sat down there and wrote one note, and I believe---I know
the note heuwrote, and i dontt know whether he wrote one or two
and that ¥r. Frank handed him sone money and that later he

took it back, and I don't remember whether he gave him the cigar-
ettes and money before or after this, I don't re-call.

_ knyway when he wae in here, after he had written the notes for
the officers, I found it was time for me to get in the office
with my copy. He hadn't finished; he was still sitting there;

and I telephoned in to the office for relief--someone to relieve
me-~ and I went to the office and I lgft him there in the office,
and"I went in. I judge it was about a quarter past twelve when -
Conley got there. I must have gotten there five minutes before
that time. I left about one o'clook. They rushed Conley right

up the steps and, probably two or three minutesafter-he got-up |
there, he beg;gi:naotment, and he went very rapidly- we sort of
trotted to keep behind him. Questions were constantly asked
him by four or five of the bffioers. I have ocut out a good

| deal of Conley's talking; just how much, I have no way of indicat-

ing. He was talking constantly, except when interrupted by _
questions. I didn't—fime it when I got there. When I got to B
the offioe‘from the Police Station it was tenminutes after twleve
and I walked down just about a bloock and a half. Conley got
thers, I should say, about five minutes after I did. I left a
little after onej—probably¥%ivé-or-ten-minutee-'lt would be a
difficult thing for me to estimate how much time it took Conley -
‘to enact what he'did,-leaying out the conversation he had with
different men. While he was acting, he wes acting very rapidly;
he kept ue On the trot. There is no way for me to give you my op-

inion a8 to how long it took COnleylfo go through that demonstra

CUON SIbTe wae Lo Wiy v dawen oy i veeo e

differénoe between the two--between the time he was acting and |

taikiné. I don't attempt to do that.
The defendant objected to this testimony, becauss;
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(a). This so-called experiment made with Conley was solely

an endeavor on their part to justify hie story;

(b). ihe-bayings and actings-of-Conley, as aforesaid, not
under oath, had and made without oross examination, and r;ported
by the witness to the oéurt, the net result of which is a repi-
tition of Conley's statement, without the sanction of an oath.

(c¢). That Conley went to the factory immediately after making
his last affidavit, that that last effidavit is not the way
he tells the story on the stand; .that he telle it wholly differgn?
ly on the stand, at least differently.in may particulars; that
it cannot help the jury for Conley to go to illustrate that

affidavit when he says now on the stand that much -of it was a
1ie, -and that it did not happen that way at all; that this
‘evidence was of another transaction,ﬁhot binding upon this
defendant. -

The Court overruled the objection and admitted the testimony
to the jury, and, in doing so, committed error, for the reasons
1 above stated.

80. (aast). Because the Court over over the objection of the
defendant, made at the time the evidence was offered, that the
same was immaterial, incompetent, illegal and prejudical to the
defendant, permitted the Soliéitor General to ask the.following
| questions,-and the witness, Miss Maggle Griffin, to make the

followinganewera:
Q. Are you acquainted with the general character of Loo- ¥
Frank for lasciviousness, that is .hie rélationa,with women ?
-Ae Yo B8ir. ‘ _ - ) ]

' The Court admitted the above questions and answer, over
obje;tion of the defendant as above stated, and thereby erred
for the reason stated.

-8l (bbb@. Bocause the COurt over objection of the defendant,
made at the time the evidence was offered, that the same was
immaterial, 1ncompetent, illegal and prejudioial to the defendan
g eed e 5§1*ni+or Oanaral 0. Aq) \rfug fgé}owing auestions,
~and the witnees Mies Myrtie Cato,'tc me ke the rollowing answers: -
| Q. ¥ise Cato, I want o “ask you‘one other question, 8lso.

Are you aoquainted with the general character of Leo . Frank

Fp B
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for lasciviousnees; that is, his relations towards women?
A. Yos sir.
Qs Is it good or bad?
A. Bad.
| The Court admitted the above questions and answers, over Ob- |
Jection of the defefiant as above stated, and thereby erred,
for the reasons stated. )

83. (coct). Because the Court over objection of the -defendant,
made at thg time the evidence was offered, that the eame was
immaterial, incompetent, illegal and prejudicialr to the defendant
permitted the Solicitor General to ask the following Questions,
and the witness, ¥ra. H. R. Johnson; to make the following
answers:
| « Now, are you acquatinted with his (Frank's) general
character fbr lasciviousness; that is, his general character
| towards womeﬁ generally?
A. No sir, not very qggh. -
Qe+ Not very much? Well, answer the questioh; yes or no; are you
acquainted? ' : -

Qe+ All right, she said, not very much.

The Court admitted the above questions and Bnswer, over
the objection of defendant as above stated and therdYerred,.
for the reasons stated. o

83 k&ddd) Because the Court, over the objections of the defen- |

dant, made at the time the evidence was offered, that the same

was immaterial, inoompefent, illegal and prejudicial to. the
defendant, permitted the solioitor general to ask the following
questibns, and the witness ¥ise Xarie Ka?st, to make the‘followiﬁg
answers: e =

Q. Pad; now, Niss Karst, I will ask you if you are aoquainted with
his (Fragis) general character for lasciviousness, that is, his
attitude towards gi;ls and women? |

A. Yes sir.

e gy - i AP

The Court admitted the above questions and ans

‘

objection of the defendantnaa.above stated, and thereby erred

Q. Is @a; charaoter zaod. ar bad? A, Bad,*_ . ! .
er

8, over the

for the reason etated.
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(eeee ). Because the Court, over the objection of the defen-
dant, made at the time the evidence was offered, that the saume
was immaterial, incompetent, illegal and prejudicial to the

defendant, permitted the solicitor general to ask the following

questions, and the witness, Niss Nellie Petéiio make the

I
o Q. Is that good or bad) A. Bad.

Q. Is it good or bad? A. Pad.,

{objection of the defendant as above stated, and thereby erred,

cwd Qe I will aek
T

following answers:

lasoivioueness; that is, with womenuprior to that time?
A. Yes sir.

The Court admitted the above questions and answers, over

for the reasons stated .

85 (ffff) Because the Court, -over the objection of the defen-
dant, made at the time the evidence was offered, that the same
‘was immaterial, incompetent, illegal and prejudicial to the
defendant, permitted the Solicitor General to ask the foliowing

questione, and the witness, Wiss May Davis, to make the foilowing
answers: | .
Q. I want to ask you another question. Are you acquainted with
the general character of Leo M. Frank, prior to April 36, 1913,

as to lasoivioﬁ;ness, that -is, his relations with girls and women?

Ao Yeso

Qe Is that good or bad? A. Rad.

The Court admitted the above ques;ions and anawers, over
objection of the defendant as above stated, and thereby erred,
for the reasons stated. =

‘”86.j(gggg)fBacguae—the—eourt,~ove*—#he—objeotignﬁof;thﬁ_dafgg:ﬂ
jant , made at the time the evidence was offered, thgt the same
vas immaterial, incompetent, illegal and prejudicial to the
defendant, permitted the Solicitor General to Ask the following
questions, and the witness. Mre. Mary E.. Wallace," to make the
following answers:. - | '
ow if you are aoqua}nted with big&izheral o

TS

8; that ia, as to- Bis ( (Frank'a)

Lo ),-‘
——— e

oharaoter for iaaoivioushes

axtitude with towards girle and women? A. Yes sir.

Qe Are you acquainted with his (Frank's) geheral character for— —-
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~ |etated, and in doing so erred for the reasons stated . This was

1 T

The Court admitted the above questions and answers, -over
the objeotion of the defendant as above stated, and thereby erred,
for the reasons stated.

87 (hhhh) Because the Court over the objeotion of the defen-
dant,made at the time the evidence was offered, that the same was
immaterial, inocompetent, illegal and prejudicial to the defendant,
permitted the solicitor éeneral to ask the following questions,
and the witness, Mise Estelle Winkle, to make the following
answers: |
Q. Are you aocquainted with his (Frank(s ) general character for
lasciviousness; that is, hie relations with girle and women?
| A. Yes sir, Is that Good or badt A. Bad.

The court admitted the above queatione and answers, over
objection of defendant, made at the time the evidence was
offered, and thereby erred, for the reasons stated.

88 (iiii) Because the Court erred, over the objection of the
defendant that the same was irrelevant and immaterial and prejud-
icial to defendant, in permitting the witness Louis Ingram to N
testify-as followss R *

" I am a conductor for the Georgia Rallway & Power Co., I come
to town of them cars coming in on English Avenue going to Cooper

street, known as the English Ave., car. I have seen them come in

,anddbeengon_itnwheq‘it-esme:in;—the~Englieh Ave., car due at the

jdnction of V¥arietta and Broad sts., according to schedule at
13:07. I have seen the car due at Marietta and Proad Sts., accord-
ing - to«achedule at 13:07, the English Ave., car, several -

time come in ahead of the car I was coming in on, as much ahead

|as four minutes, I saw a car that came in this morning that was

due in town at 8:30 and 1%t -got in at 8:34. I know the Notorman
Uatthewa.-l_have seen his car ahead of time. I could hot say how
|often.®

-

The Court permitted this testimony over the objection before

' prajudicial to the defendant becauae it tended to ehow that at .
Nidmen? ctnaf'%ﬁﬁh Oﬂ'the uuy*ﬂI’fﬁe géiae&;mﬁkZ kng Iish Ave. car,

wh;ch.on that day was run.by the witnoge_yotorman Matthewe, had'a
readhed ¥arietta and Broad 8te., four minutes ahead of time. It .

'féféf




. Broad Streets ahead of my car. The English Ave., car is due there

- maké_theﬂEngliah_Ame;, anAfgﬁruminuteg,ahegd of time. I have

" | prejudicial to"the defendant because it tended to show that at

| reached V¥arietta and Broad Streets four minutes ahead of time.

| Ave.,’ ’Ear ‘TeuCAea’ ‘BIJ*S%reeu ii .ld‘dUI, vl U’ yULAmi.va-\- R

. diacredlt their statement. that the oar was on aohodule time

Béoame material to determine what time this English Ave., ocar
reaohéd Broad Street 65 the day of the ﬁurder. The motorman Kat-
thews and the .conduotof, swdre that on that day the English
Ave., car reachéd Broad Street at 12:07. The Court permitted -
this and other like testimony to be introduced as tending to
discredit their statements that the car was on schedule time
ﬁhat day. In doing this the Court erred, for'the fact that

the English Ave., car was ahead of time as much as four

rminutes on other days did not indicate that it was ahead of time
on the day of the murder.

- 89. (3313). Because the Court erred, over the objectionof “the
defendant that the same was irrelevant and immaterial and preju-
dicial to defendant, in permitting the witness W. D. Owens to tes
tify as follows: ' ’

". I run on what is known as Route Eight, White City to Howell
Station, for the Georgia Railway & Power Co., We were due in
town at 12:05. My schedule is ahead of the Cooper Street.and
“English Ave., schedule two minutes I have known the English Ave

and Cocper .street car to get to the junction of Varietta and

at 12:07; my schedule at 12:05. I have known the English Ave.,

car to get there as much &8s two minutes ahead of-us. That would

known this to occur after April 36th, I don't know whether it oo~
curred prior to that time" |

The Court permitted this testimony over the objection before
stated, and in doing so erred for the reasons stated. This was
timea—othor.th&a—on the day of the murder, the English Ave., car

vhich on that day was run by the witness ¥otorman ¥atthews, had .

‘It beoaﬁe material to determine what time thie English Ave o
car reached Broad Street on the day of the murder: The Motorman

Vatthews and the conductor, ewore that on that day the English

- - ) -t » n -

this and other like testimony to be introducel as tending t?} -

: that duy. In doing this the é%urt orrod, for the faot,that tho




English Avenue car was ahead of time as much as four minute%%on

other days did not indicate that it was ahead of time on the

day of the murder. | | | y
] - 90 (kkkk). Because of the following colloguy which occured
| during the trial and while the witness, John Ashley Jnnol,

wag on the stand, during the cross examination of Jones by the
Solicitor: -

Qs YOu never heard an&body down there say anything about Nr.
Frank's pracotices and relations with the girls.

A. Not in the Pencil Factory.

Qs Not at all? You never did talk to any of these young girls, ; |
did yout |

|A. Nu, I don't happen to know any of them.

Qs Or any of the men? o — T
A. No.

Q. You don't know what kind of practices V¥r. Frank may have carri-
ed on down there in the Pencil Factory? o -

A. No. - -

2 "‘ﬁ \:6{.9’?",?‘?;‘.#. E3T e

| Qe You dont't know, you never heard anybody say that Y¥r. Frank

AW
-y

03

would take girls in his lap in his office hefe?
. Ao NO_[_

(4
;

e

( Here objection was made by ¥r. Arnold) B |

The COurt- On oross examination he ocan ask him if he has heard

of certain things. -

— v T ..

¥r. Arnold: Up to April 36th?
The Court, Yes sir.

1 ¥r. Dorney. I am not four-flushing or any .such thing; I am

‘going to bring the witnesaee here.

]Q+ You never heard of Frank going out thefo to Druid Hille

and being caught did you, before April 36th?
A.'No; but our reporter, it was-his—business—to findout; and—4f —

=~ {he had found it out; he oortainly would not have issued such a
’ rpolicy. L / o
Q. Now_about twelve months ago, you never neard of Frank kissing |
'i.:EEFF;E‘ "=:fh¢ﬂan¢‘é;;,;;:%;:;:;%;%;*:;;;:#;~vn mﬁzzzggeae;ma;o;:; '”VT?;J
B2 there. ) |

1A No, I never heard such a thing.

/i? | R




Q.- You never heard of that at all?

A. I never heard that. I had been in ¥r. Frank's——-

Q. Ydu never talked to Tom Blackstook, then, did you?

Ao I havenltmthe_plnaaux&_ni_uxg_ﬁlﬁﬁkiiggkig_aqqpaintehoe.

Qe Did you efer know ¥rs.« L. D:COursey?

A. I can't say that I ever heard of her.

Q. ¥iso V¥yrtie Cato, you never heard of her, and that he would
£0 into them——- |

A. ¥r. Dorsey, 1 have been down there.

“~.
Q. By the COurt He. wantn—to—know if “you ever—heard-of that

ﬁ._pi@ you ever hear about his frequently going into the dress-

_ in one hand and put his hand on the girl, that she threw the
|Q. Did you ever talk to Vrs. ¥artin Duncan?

qiilrxo the girle, and.winked and smiled at them, and had nude o

before.

Q. He made no apology and no explanation, but juset walked right
on in there when they were lying on the couch?

A. I never heard that. |

Qe Did you ever hear of his putting his arms around Nyrtie Cato
in the office?
A. No sir.

Qs Did you ever hear about fhe time he weht in on little Gertie
Jackson, that was sick, lying in the dressing room with her

dress up, and stood up there and looked at her,_gnd hear any talk

of the girle there about his attitude?
A. No sair.

ing room with Vernie ¥cDaniel?
A. No sir.
Q+ Did you ever hear of the time it was sald that ¥iss Pearl

Burrelsor, ~-about five'years ago, when he held out the money

monkey wrench gf_pim? You never heard of that time?

AQ.‘NO sir.

A. No sir, not that I knOW of.
Q. Did you ever hear them aay that he paid speoial attention

Rl \‘..,\\ -

girle—on the seat?

SISy PRS- 1 o .
plotures hung up i hié'offiee, and ‘£§3§§ arouﬁ&‘ﬁna’“xappvd €Ea“<
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i lae vise lingate, 34 ¥ille street, did you ever talk to hor
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about Frank?
.. . __|A. No Bir, I don't know her.
Dcnegen
Qe+ Did you ever hear C. D. Duncan, talk about Frank? -

A. No sir.

Q. You never heard any of these factory people talk about him?

-

A, No sir.

The Court erred in permlitting the Solicitor, although the

witness denied hearing all of the remarke referred to, to say

in the presence of the jury that he was not four-flIushing, but — -

that he was going tobring the witnesses there, thereby improperly

| saying to the jury that he had such witnesses and meant to bring

them in.

The Court erred in not withdrawing this whole subject from

the jury and in not rebuking the Solicitor General for

injecting the questions in the case and asserting that he had

witnesees to prove the things asked about.

These suggeétions and intimations of the Solicitor General

were exceedingly prejudicial to the defendant, and for making thqm

he ought to have been severally rebukéd by the Court;and—failure

of the Court to do so was cause for a new trial.

91. (1111) Because the court erred in charging the jury as fold

lows:

" Is Leo M. Frank guilty? Are you satisfied on that beyond

a reasonable doubt from the evidence in thise oase?.br is his

plea of not guilty the truth.

The Court erred in putting the proposition of the defendant's

guilt or innocence to the jury in this manner, because the

effect of the same waé to put the burden upon' ths defendant

of establi%hing his plea of not guilty, and the further effect

was to impresg upon the jury that unless they belisved that
the defendant's plea of not guilty was the truth that they could

| not acquit. The tendency of this charge was_ﬁg_imgggss upon the

jury that they were %o conaider only upon the one side as to.whe#her

wﬁ-fh?v'be*iaw'i S Frnnk LOSNERS QT 1

¥ nllr

to consider only the queation of whether they believed hie plea

the then eide they wers

B Rt = e

of not guilty, and there was no middle ground in the cass, ‘and

e movant pays that the error in this charge ie that it leaves entirs

180, :
out of view tha oonaidorgtion of the third propositiOn whioh-the ”
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‘| Jury had the right to consider, and that is as to whether,’even
though they did not believe his plea of not guilty the truth,
still if they had a reasonable doubt in their minds of his guilt
they should acquit him. : - S
93. (aqqqa) ¥ovant further says that a new trial should be gr .
anted because of the following: “ P
¥r. Dorsey, the solicitor general, in the concluding argument,
made the following statement. - .
"Now, gentlemen, ( addressing the jury) Wr. Arnold spoke to you
: about-fhe~Dur&ﬂ%;eaeer«Thatwo&senie a oelebrated ecase, It—was—saildl ——
that that case was the greatest crime of the century. I don't
know where ¥r. Arnold got hies authority for the statement that he
made with reference to that case. I would like to know it."
¥hereupon the following coiioquy occurred:
' ¥r. Arnold:s I got it out the the public prints, at the
time , ¥r. Dorsey, published all over the country: I read it in
the newspapers, that's where I got it."
—;—Mn.,Dorsey ( resuming): "On April 15, 1913, ¥r. C. N. Piockett,
the District Attorney of the City of San Franciaco; wrote a letten
¥r. Arnold: I want to object to any communication betweqn
¥r. Pickett and ¥r. Dorsey, it's just a personal letter from
this man, and I could write to some other person there and get
7 informﬁtion satisfactory to me, no doubt, Just QQWUIQ‘DQZBQy”h&ﬂ—T
done, and I object to his reading anly letters or communications fy
énybody out_ there.®

"WMr. Dorsey: This is a matter of public notoriety, Here's his

reply to a telegram I sent him, and in view of his statement, I
‘have got a right to read it to the jury". -

" Mr. Arnq}d: You can argue a matter-of public notoriety, you
~|oan argue a watter that appears in the publio prints,- my friend
 ean, but as to_hie writing particular letters to partioular men,
why, that's introducing evidehoe,;gnd_l_muai_gbiﬁgi_to it; he
has got a right to state simply his. recollection of the.éodurrenue,
aa.mT T T > __‘;-;;':.;;_;.;;:i:“,f_‘::,f.".’_ _,L . W.-S*J."&. e - gantl read” -

~Wj§ny-1a¢ters or telegrams from any partioular peOple.Qn the

nubjeo%:ﬂy
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*. ¥r. Dorssy: ¥r. Arnold brought this in, and I telegraphed

to san Francisco, and I want to read this telegram to the Jjury;

oan't I do 1t¢" -

“Vr. Arnold° If the Court please I want to objeot to any

particular letter or telegram, I can telegraph and get my
information as well as he can, I don't know whether the infor-
mation is true, I don't know who he telegraphed about'it; 1 have
got a right to argue a matter that appears in the public prints
‘{and that's all I argued,;ﬁhat'appears in the papers,- it may
be right or wrong, but if my friend has a -friend he knows there
and writes and gets some information, that's introducing
evidénce, and I want to put him on notice that I object to it.
I have got the sameright to telegraph there and get my own infor-
mation. And besides, my friend seems to know about that oase pres |
f%%y woell, he's writing four months ago. Why did he do ite"
¥r. Dorsey, (resuming); "Because I anticipated some such claim
would be madé in this presence."
", ¥r. Arnold: You antioipated it, then, I presume, béoaﬁ;;
you knew it was published; that's what I went on®.
¥r. Doresy (resuming); " I anticipated it, and I know the truth
about that case®.
¥r. Arnold, I'bbject~to his reading any communication
unleas I havethe right to investigate it also; I am going only - L —
on what I read in the public press. April 15th, is nearly two
weeks bsfore-the crime is alleged'to have been oommitted. 1 want
to record an objpctione right now to my friend doing any such th-
ing as that, reading a telegram from anybody picked out by my
{friend norég} to gi#é-nim.xhe kind of information he wants for

| his speech, and I olaim the right to communicate out there

myself and get such‘information as I can, if he's given the

right to do 1t.,* : ‘
* _The Court:~ I'll either have to expunge from the jury

what you- told the jury, in your argument, or --~"®

" ¥r. Arnold- I don'% want it expunged, I stand on it."

“The Court: 1 have ‘either got to do ono of the two.

"¥r. Dorsey: No sir, can't I stated 'fo this jury what I know

about it, as well as he oan atate what he known'?

C '.f ’5-2/
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", ¥rv-Arnold: Certainly he can, as & matter of public notoriety,
but not as a matter of individual information or opinion",

"The Court: You oan state, ¥r. Dorsey, to the jury, your
| information about the Durant case, just like he did, but you can
read. anything,- don't introduce any evidence",

¥r. Doreey (reauming) "Wy information 1s that nobody has ever
confessed the murder of Blanche Lamont and ¥innie Williams

But, gentlemen of the Jjury, as I'll show you by reading this
book, it was proved ‘at the trial, and -there ;an. be no question
upon the fact, Theodore Durant was guilty, the body of one
of these girle h&ving been found in the belfry of the church in
question; and the other in the basement, He:ﬁ's the book A
containing an account of that case, reported in the 48 Pacifioc
Reporter, and this showed;-gentlemen of the Jjury, that the body
of that girl, stripped stark naked, was found in the belfry of
Emanuei church, in San Francisco, after she had been missing-for |
twvo weeks, It shows that Durant was a medical student of high
standing, and a prominent member of the church, with superb
character, a better character than is shown by this man Leo W.
Frank, because not a 8soul came in to say that he didn't enjoy

the confidence and respect of every member of that large congre-

gation, and all the medical students with whom he associated. An-
other4th1ng; this book shows that the crime was vommitted on- 18951
and this man Durant never mounted the gallows until 1898, and the
facts are thatmhig_mothef took the remains of her son and cremat
ed them, because she didn't ﬁanf)thgm to fall into the hands of
the medical studentas, as they would have déne in the State of Call
ifornia, had she not made the demand and received the body. Hence).
that's all poppy-cock he was telling you about. There nevef vas a
guiltier man, there never wal a man of higher character, there
never was & more oourageous jury or better aatisfied oommunity,
than Thedore Durant, the jury that tried him, and the people of

san Francisco, whers he lived and committedvhisugrima and died . ."

.fubvqnx_says.thatra new~tri§1 should be grahted,’bqoauso of
the ‘fgct;thgt'the Court did not squately 'And-unequivooally rule|

that the Jury should not ooncidor the statement vk. Dorsey made

a0 to the letter, 0. ' ﬁ}ckett, the District’ Attorney, had :
' 15D, | o L
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written, and that a new trial should be granted because the

. |argument wao illegal, unwarranted, not sustained by the evidence,

and tended to inflame and unduly prejudioe the Juﬁy'a mind.
Neither the letter from Piokett nor the telegram was read further
than is shown in the <foregoing statement.

93. The movant says that a new trial should be granted because
of the following grounds:

The Solioito; General having, in his concluding argument,
made the various statements of fact about the Durant case, &s
shown in the preceding ground of thie~motion, the judge erred
in falling to charge-the jury as follows, to-wit;

The jury wes'inetruoted that the facts in other tases read
or stated in your hearing are to have no influence upon you in
making your verdiot. You are to try this case upon its own facts
and upon the Opinion you entertain of the evidence here 1ntroduoed

9¢. NMovant says that a new trial should be gﬁgnted because of]
the following ground-

The Solicitor General having, in his concluding argument, made
the various statements of fact about the Durant case, as shown in
the prsceding ground of this motion, the judge erred in failing
to chargs the jury as followe: to-wit: The Jury are instructed
that the faots in other cases read or stated inbﬁour hearing

are to have no influenoe upon you in making your verdict,

you ‘entertain of the evidence here introduced.

~ 95. (ssss) Because the Court should have given in charge the
1ggt;ggtjopa/ﬂet-fqgth,ig,the preceding ground, because of the
following argument made by the Solicitor General, in his conclud-
ing argument to'the jury, said ar;ument being a discussion of the
facts of otheeraees, and requiring such oharge as was requested,
| the remerke, of the Solicitor General in. conolusion, being
|2as follows- - , | B

" Oscar Wilde an Irieh knight, a.literary man, brilliant, the

author of works that will go down the agee,--Lady Wiﬁai_ere'a 1?)-
. Fan, De Profundin, which he wrote while oonfined in jail; a mau

—who-had_the_efforntery &n@g%ie boldness, when ‘the ‘Varquis "of Queen-

'aharry~saw-thet there wag gomething wrong between thie intelleotgaln__
- giant and his qon, aought to-bre&k—up—their—eompanionship3 e

TR = o
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he sued the Warquies for damages, which broughf retaliation on
the part of the Harquié for ocriminal practvices on the part
of_Wildo, this intellectual giant; and wherexar_the_Engliﬁh__“____n
language is read, the effrontery, the boldness, the coolness of
this man, Ossar Wilde, as he stood the oroes examination of the
ablest lawyers of English,- an effrontery that is characteristic
of the man of his type, that examination will remain the subject
matter of study for lawyers and for people who are interested

in the type of prevert like this man. Not even Oscar Wilde'as .

| wife, for he was a married man and had two children, - suspected

‘mthat he was guilty of such immoral practices, and, am I say, it

r o

never would have been brought to light probably, because committeq
in secret, had not this man had the sffrontery and the boldness
and the impudence himself to start the proceeding which culminated
in sending him to prison for three long years. He's the man who
led the aesthetic movement,ﬂhe was a scholar, a literary man,

co00l, calm, and cultured, aﬁ& as Isay, his cross examination is

a thing to be read with admiration by al} lawyers, but he was con;

vioted and in his old age, went tottering to his grave, a confess-
ed per$ért. Good character? Why, he came to America, after having
launched what is known as the "aesthetic movement" in England,
and throughout this country lectured to large audiences, and 1t

| 1s he who Taised the sunflower from a—weed -to the dignity of a
flower., Handéome, not lacking in physical or moral courage, and
yet a pervert, but a man of previous good character.

Abe Ruef, ‘'of San Francisco, a man of his race and réligionf-

_%as fhe boss of the town, reapeb%éd ahd“honored, but he oorrupted
Schmitt, and he corrupted everything that he put his hands on, an
just as a life'of immorality, a l1ife of sin, & life in which

he fooled the good people when debauching the poor grils with
whom he came in cdntaot, has brought tﬁis man before tH&a,qury
80 did evehtually Abe Ruef's career terminate in the peniteh-
tiary. 1 have-already_rgferred to Durant, Good character }sn't_
worth a ocent when you have gdt‘th; case befors you. And orice

] don't go only with the ignorant and the poor. The 1gnorant, like
"ﬁim~00n}ey——aa—&n——illuatxatian+_oommit ‘the small orime, and he

aéesn't know anything about some of this higher tupé\of

gromf e - /s*s'
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crimes, but a man of high intellect and wonderful endowments
which, if directed in thg right line, bring honor and glory if
those same faoulties and talents are perverted and not controlled
as was the ocase with this man, they will carry him down. Look at
VxCue; Ehe mayor of Charlottesville; a man of suoh_:eputation
that the people elevated him to the head of that municipality; but
notwithatandipg that good reputation, he didat have rock bed cha-
racter, and becoming tired of his wife,he shot her in the
bath tub, and the jury of gallsnt and noble and courageous
Virginia gentlemen, not withstanding his good character, send
|him to a felon's grave. Richeson, of Boston, was a preacher, who |
enjoyed the confidence of his floock. He was engaged to one of the
wealthiest and most fascinating women of Boston, but an entangle-
ment with a poor little girl, of whom he wished to rid himself,
caused this man, Richeson, t0 so far forget his character and
reputation and his career, as to put her to death: And all these
lare cases of ciroumstantial evidence. And after conviction, after
“|he had fought, he at last admitted it, in the hope that the
Goverhor would at last save his 1ife, but he didn't do it, and
the VNassachusetts jury and the Massachusetts Governor were cour-
ageous enough to let that man who had taken that poor girlts life
[0 save. nie reputation as the pastor of his flock, go, and it is
an illustration that will encourage and stimulate every right th-

_inking men t0 do his duty. Then, there's Beattie, Henry Clay

Beattie, of Richmond, of splendid family, a wealthy family
prove§ good character, though he didn't possess it, took his
| wifé, the:mofher of a twelve month's ol& baby, out automobiling,
Adnd‘ahot*hers yet that man, looking at the blood in tﬁe automobile
joked, joked, joked. He was cool and calm, but he joked too much:
h and althoﬁEh the detectives were abused and maligned, and slush
funds to eave him from the 'kallows wore used, in his defensse
|la courageous jury, and honest jury a Virginia jury; measured up
to the requirements of the hour and sent him to his ‘death; thus
putting old v1rginiq‘and her citigenship on ahigh plane. '
And- he never didmconfens, but leftlgsﬁote to be read after he

-|was dead, saying that he was guilty.'Crippen,~of England, a dootor
' 1

1a man of -high standing, reoognizdd ability and good reputation,
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killed his wife because of infatuation for another woman, and
put her remains away where he’tho&ghﬁ.ﬁs_fhis man thought, that
it would never be discovered; but murder will out, and he was
discovered, and he was tr;ed, and he it said to the glory of old
England, he was executed.® o r - - |

96. ¥ovant further says that'a‘heG %rial,should be granted,
because of the following ground:

The Solicitor General, in his concluding argument, spoke to
the jury as follows:

" But to crown it all,in this table whioh ie now turned -to
the wall, you have Lemmie Quinn arriving, not on the minute, but\
to aerve.your purposes, from 12;30 to 13;33" ( referring to a ta-
ble which the defendant's counsel had exhibited to the jury giving
as was claimed by counsel, in chronolqgical order, the happening
of events as to defendant on April 38) "but thgt, gentlemen, con—i
flicts with the evidence of Freeman and the other young lady, who
placed Quinn by their evidence, in the factory before this time".

"Mr. Arnold, There isn't a word of evidence to that effect;
| those ladise were there at 11:35 and left at 11:45, Corinthia

Hall, and Wisg Freeman, they_ left there at 11:45, and it was

ever saw Quinn, at the 1little cafe, the Busy Beeg,He saysufhat they

" ¥r. Dorsey: Yes sir, by his evidence".

+ —". ¥r. Arnold: That's absolutely incorrect, they never saw

e

‘| Quinn there then, and never ‘ewore they did,."
¥r. Dorsey (resuming): "o, they didn't see him there, I doubt

.1f anybody else saw him there either.”

" | say anything, how are we to hear the Court? He has made a whole

1ot of 1ittle mis-statements, but I let those pams, but I am

going to interrupt him on every substential one he makes bl

SN e e s mm e et

“He peys theose ledies.paw Quiny, i o072

. before 13, and I say he vdaﬁ't'there, and they didn't eay'that

£
=

he was tﬁere,then."'

after they had eaten lunch and about to pay their fare before they

saw Quinn over at the factory before—13;as I understood—it+"—7 —

". ¥r. Arnold, If a oroﬁd'of pgdple here laughs every time we | -

-.s.-) te _Orwjnv B e et ._...»,;_A.f.qwq«f“"[ -

Whereupon the following occurred: B

“"The Court: Rhat is it you say, V¥, Doresy7 "

157
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" ¥r. Dorsey, I was arguing to the jury the evidence.”
—-The—Courts Did you make a statement to that effect?*

"¥r. Dorsey, I made & statement that those two young ladies
pay they met Holoway as he left the factory at 1l:05~-]1 make the

statemente that as soon as they got back down to that Greek

oafe, Quinn came in and said to them, 'I have just been in and

Frank®", | i

f

« ¥ro Arnold: They never said that, they sald they met Hollo-
way at 11:45, they said at the Busy Bee cafe, but they met Quinh

at 13: 30"

"¥r. Doresy, Well, gef_gsaz_;EGd;a,_§ou van éet a record on
almost any phase, this busy Quinn wae bloming hot and blowing colg
no man in God's world knows what he did say, but I got his
affidavit there."

" ¥r. Arnold: I have found that evidenoe, now, Mr. Dorsey,
about the time those ladies saw Quinn."

"e ¥r. Doresy: I'll admit he swore both ways"

", ¥r. Arnold, No, he didn't either. I read from the evidence

of Wiss Corinthia Hall; Then Mr.

“said “(Quinn)-was-he had~been up and had seen Nr. Frank, that

LD V—%Y Tos, oix,, I'm going
'ﬁ3$137§hat ARt OCOur-- that don't a

Dorsey asked hers: 'Then you
say you saw Lemmie Quinn right at the Greek cafe at five min-
utes fo twelve, sohethieé like that? A. No sir, I don't remember
what time it was when I saw him, went into the cafe, ordered |
‘coffes and when we

'All he

sandwiches and a cup of coffee, drank the
were waiting on the. change he came in'. And furthexr on,

was all he said? A, Yes sir'!, and so on. Now the evidence of

Qpinq:_jwpat-sort,ef}o;ook was that? 'he's telling the time he
was at DeFoorfe/pool parlof::'What sort of ¢clock was that?"

A Western Union clock. Q. What did the .
looked _gt it? A. 13:;30',

to the/fpenoil factory at 13:30, that's in a half dozen different

clock say when you

* And he also‘swqre that he got back

places®.
. "The Court: Anything. contrary to that record. Wr. Dorsey?
how it by their own

anybody and !on't ."

ohango the facts."

q?e COurt erred, under the foregoing facts, in not“restreining

i w
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the solicitor general from making the erroneoua'atatemente of
fact objeéted to-by the defendant's couhael which the evidence
did not authorize,»and in permitting him to proceed, and in not
rebuking the Solicitor Gpneréi,«ahd in not stating to the jury
that there was no such evidence as the Solicitor General had
stated, in the case, and defendant says that for this improper
argument,_and for this failure of the Court, there should be
granted a nsw trial.

97, ¥ovant further says that a new trial should be granted
because of the following:
_ In hia concluding argument:sdliciibr General Dorsey, referring

to the defendant's wife, and referring to the claim made by the .

Solicitor General that the defendant's wife had not Vvisited him
for a certain time after he was first iﬁprieoned, told'the
Jury: |
" Do you tell me that there lives a true wife, conscious of hei
huaband' innocence, that wouldn't have gone through snapshotters,
reporters and everything_else, to have seen him"-<
Whereupon the following colloquy ensued. -

*Nr. Arnold, I must object to as unfair and outraheous an
argument gs_ﬁpat that his wife didn't go there through any
consciousness of guilt on his past, I have sat here and heard
the unfairest argument I have ever heard, and I ocan't object to.

| 14, but I do objeot to his-making-any allusion to the failure
of the wife to go dnd see him; it's unfair, it isn't the ;ay

toiireat a man on trial for his life".
 "The Court: Is there any evidenoe to that effect?__; N
.'"Hr. Dorsey: Hers~is the statement I have read."
"¥r. Arnold: I objeot to his drawing any_ oonolueions from
his wife -going or not going, one way or the other,- it's an
outrage upon law and-decency and fairﬁeaa.'

" The Court, Whatever was in the evidence or the statement I

must allow it."

'ff. Nr, Dorsey, (resuming?° "Let the- galled jade winco“ N ‘ 4‘#

S ey ~e ~ e m = W3

A:*Qﬁﬁ“fﬂur. ATnold: 1 OB U T

[asy R S e e -

ks ¥r not "d rgAllea ‘yEdY: 7“&ﬂﬂ

I've got~a right to objeot. I'm not gallod at all, and that

statement is entirely uncalled for.®

"mhc—cou;t+—H&-hul—gotﬁthe_;ight_t0~in$arxuptfvnv"
(39, .
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| baok there becauss-she was_afraid that-the snapshotters would

- a}l, and erred in not admonishing the Jjury that _such argument

: theisoliqitor General for such unjust comments upon a merited -

] should be. granted.

.L_ -

)

* ¥r. Dorsey: You've had your speech™.

", Mr. Rosser: And we never had any such dirty épeeoh as
that either®. - i

", ¥r. Dorsey:.I object to his remgi,-Your Honor, I have a
rizht to argue this case."‘ |

", Mr. Rosser: I said that rémark he made about Mr. Arnold,
and Your Honor said it was correct: I'm not criticising his
speech I don't care about that," '

¥r. Dorsey ( resuming): "Frank said that his wife never went

get her picture,-bscause she didn't want to go through the
line ofBnapshotters. I tell you, gentlemen of the jury, :
that there never lived—a woman, conscious of the rectitude
and innocence of her husband, who wouldn't have gone to him
through snapshotters, reporters and advice of any Tabbl under the
sun. Ard you know it ." -

¥ovant says that the Court erred in not takipg positive actiony,
under the circumstances aforesaid, and in not reatraining_the—SOLA
icitor General from making his unfounded and urjust inferences
from the alleged faflure of the defendant's wife to visit-him,

which-was not authorized by the eviﬁence in the ocase, and erred

in allowing the Solieitor General to argue -upon this subject at

could not be considered and should have no weight with the jury.
and the Court erred in not rebuking the Solicitor Generdl fér
making the reply which he made to the interruption, to the
effeot "Let the galled jade wince", and erred in not rebuking

interruption, and because of such failures of thLe Court, and
because of the aforeseid erroneous, unjust and unfounded
argument of the Solicitor General. movant says that a new trial

98. ¥ovant aaya that & new trial should be granted beoauee

The Solicitor General, in hie 00n01uding axgument to_the jury,

sOpke as follows: ' L
B & 4 thero be a negro whg_ggggggn,me,oi*a~ef%mo—of—whtvh‘I‘am

1nnocent, I tell you, ind you know It's true- f_.' R R

.

o ﬁf ﬁhﬁ ffﬂ 1 nwy‘nﬂ FTT e ) ' _Y@‘,‘.::_“..,:rr: :-*: e ;;“’:""’ - .“.-“ *"‘p"" (e g
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I'm going to confront him, even before any attorney, no
matﬁer who he 18, returns from Tallulah Falls, and if not then, .
I tell you juet as soon as thet attorney dees'return,l'm going
to see that that negro is brought into my presence, and permit—
ted to set forth his accusations. You make much here of the
fact that you didn't know what this man Conley was going to say
when he got on the stand. You could have known it, but you dared
not do 1t." N ,
Whereupon the following colloquy ensued:
", _¥r., Hosser;.E&y.itwpleaaﬂ_theuCQurt,_gggjjq_gn,unt;ue .
statement; at that time, when he proposed to go through that
| dirty farce, with a dirty negro, with a crowd of polic;men, con--
fronting this man, he made his firet statement, his last
statement, he said, and these add&das, nobody ever dreamed of thern
and Frank had no ehance to meet_them; that'es the truth.
You ought to tell the truth; if a man is involwed for his 1life;
thatts the truth". -
¥r. Dorsey (resuming): Tt don't make any difference about your
addendas,Aﬂand you may get up there“just_ae much as ypuwant to,
but I'm going to put it Tight up t0 this jurye—-
- "¥r. Roseer: ¥ay it please the Court, have- I got the right
to interrupt him when he misstates the facts?®
"The Courts Whenever he goas outside of the record".
_ M. é;;eer- Has he ;;; the right to oommeﬁ;wfhat Ihaven't
exercised my reasonable rights?“ .
"The Court: No sir, not if he has done that/"
" ¥r. Rosser, Nobody has got & right to comment en the fact
‘that I have made & reasonable objection®. _ |
"Mr . Doreey: But I'm inside of»the record, and you know it,
and the jury knows it. } sald, may it please Your Honor, that
| this men, Frank, deolined“fd_ﬁemddnffopféd_b? thie man, Conley".
"¥r. Rosser; That ian't what I objected to, he said that

at that meeting that was proppsed by Conley, as he says, but —

R T S 3

that if. that had been met, I would hgve known OonIest a%ate-. -

me_%, ‘and that's not true, 1 would not’ haveLbeen any wiser about

his statement than I Was here the other day."

e propoeed bu tha. detentt~s= whan. 1 ont. of the City, |. @
SRR P < mhenlagg en of e OLtY, .
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la reaeonable objeotion, to say that we s8ee the force of it1?"

| commenting on what they say and do,"

| the court the subject matter for commenty"

Jthen you can't oomment Y that" -~

~ . . . " . ’ A

"The Court: You can comment upon the fact that he refused to
meet Frank or Frank refused to meet him; and at the time he did
it, he was out of the City",

"¥r. Arnold: We did object to that evidence, Your Honor, but
Your Honor let that in". '
— "The Court: I know; go on",.

Mr. Doraey ( reauming) "They see the foroe of it"—-

-Mr. Rosser: Is that a_fair oomment, Your Honor, if I ‘make

"The Court: I don't think that, in reply to your objection
ie a fair statement",

¥r. Dorsey, (resuming( Now, may it please Your Honor, if they
don't see the forve of it, you do". |

"o ¥r. Rosser. I want to know, ie Your Honor's ruling to be ab-
solutely disregarded like thaty"

"The Court: Mr. Dorsey, stay inside of the recgord, and quit

"ur:_Doraey: I am inside of the record, and Your Honor knows
that's an entirely proper comment." '

"¥r. Rosser, Your Honor rules--he says one thing and then

says Your Honor knows better..

"¥r. Dorsey: Your Honor knows_ I have got & right to comment --

[on the conduct of this defendant," — — — ——— — B

"The Court, Of course you have, but when they get up and
object, I don't think you have any right to comment on their objec
tione as they are making them to thg*Court"

"Wr. Dorsey: I dont?" : "

"The court: No, I don't thnk ao. |

-

"¥r. Dorsey: Isn't everything that occurs in the presence of

-"The Court: No, I don't think you ocan comment on these things.

You can comment on any conduct within the province of this —

e wm,ﬂ_ e = s

", Ur. Dor.ey- Doee yourknonor say I'm outsido of the recoxd

_4'

trial. but if he makea an objection that's.auatained, why, L

’the faot that Frank refuged t0 meet this man, 1f that's in + -
(62. : . 3

.- "The Court, No, I don't. but I say thia, you oan oomment on

&
R
7

o
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the record, you have the right to do thaﬁﬂ.

¥r. Dorsey (resuming): "This man Frank; with Anglo-8Saxon blood
in his veins, a graduate of Cornell the superintehdent of the
pencil faotory, 8o anxious to ferret out this murder that he
'phoned Schiff three timee on Yonday, April 28th, to employ the
Pinkerton Deteotive Agency, this man of Anng-Saxon blood and
intelligence, refused to meet this ignorant negro} Jim Conley.‘
He refused upon the flimsy pretext that his counsel was out .of
town but when his counsel returned, when he had the opportunity
to know at least something of the accusations that Conley brought
against this man, he dared not let him meet him".

‘Movant says that Court erred in ailowing the Solicitor General-
to comment upon an alleged failure of the defendant to meet the
witness Conley and erred, when the defendant's counsel objected
and interrupﬁbdlhim, the same not being authorized by the
evidence and erred in not stopping thé Solicitor General, and
erred in not making a decisive and unequivocal ruling that
such comment was improper, and should not influence the jury, and
fur{her erred in allowing the Solicitor General to comment, as he |
did in the foregoing statement of faots, upon the interruption;
Jand the Court expressly erred in ruling that the Solicitor
General could ocomment upon the fact that Frank refused to meet
conley,‘and because of such failurd and errors on the Court's
[ part; andbecause of such improper and prejudicial argument by
the Solicitor General, the m<yant says that a new trial should

- ‘be granted him. :
- 99. Vovant further says that & new trial gshould be grggigq_
because- of the following~
" The Solicitor Gemeral in hie ooncludiﬁg argument, referring
to the vieit'of the defendant to Bloomfield's undertaking estab-
lishment, on April 37, made the following rémarks to the jury".
'Frank saye that he visited the morgue not only once ‘but twice
If he went down there and visited that morgue, and saw. that
_ ohild and idenxifiodjga: bodv, and it tore him all to pieoee, as

e E B Avs CF S 14’ -

o o
he tolls you 1% did, any honest man, T don't care who he

5, 3 emrxhe mystery_of_ihia_ih__sl______
tell me why 1t wao, except for the answer I give you, he went

‘down there to view that body again. Rogers eays. he didn't 1ook
163, | =
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at it. Black says he didn't see him look at itfe——— -
‘Whereupon the following occurred: |
", ¥r. Rosser, He 1s mistating the evidence. Rogers never
said he didn't look at the body,. he said he was behind him,
and didn't know whether he did or not; and Black says he didn't
know whether he did or not."
" ¥r. Dorsey: Rogers said he never did look at that body".
". ¥Mr. Arnold; I ingigi that isn't the evidence. Rogers
said he didn't know, and couldn't answer whether he saw it or not

|ana Black eald the same thing"

¥r. Dorsey (resuming) : "I am not going to quibble wzth you. The

truth is, and you know it, that when that_man Frank went down
there to look &t that body of that poor girl, to identify her,
|that he never-;ént in that room, and if he did look at her long
enough to identify her, neifher John Black nor Rogers nor Ghees-
|1ling knew it. I tellyou, gentlemen of the jury, that the truth

. of —this thing"iaéthat Frank never looked at the body of that poor
girl, but if he did, it was Jjust a glance, as the'electric light

was‘fi;;h;& on and immediately turned and went into another room".

"¥r. Rosser: There isn't a bif of proof that he went into
anothsr room, I object again, gir, there isn't a partlcle of
proof of that".

" The Courts Look it up and see what was said",

" Nr. Doreey- I know this evidenoe" _ : —

", NMr. Boeser- If your Honor allows 1t to go on, there's no
use looking it up. H@ never said anything about going into
another room"

"The Cour;; ¥hat is your remembranoe‘about<that."
¥r. Rosser: It isn't true. Yéur Honor .%:

"Mr. Dorsey: - challenge you to produceit”

"NKr. Boe;ér: There's no use to challenge it, if he goes on and.

mekes ?he argument they'make, those deductions for which there's
no baaia,_but'when he makes a mis-statement of the evidence, it'e

perfeotlv uselass £0 #g on and 1ook 1% up, anq\zg deoline %o

B G ) \\-Sﬂf _,.\mc " -

"z'---". = i

ook it up™’ & o : o

¥r. Dorsey: I I 1neist that they 1look 1% up. 1 ineist that Itm

N

stioking to the faots

¥y Bonaer: Ho you are ﬁzt'.
_ . _ .

4
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"The Court:; Well, if you'll give me the record, I'll look
it up. ¥r. Haas, look that up, and see what is the fact about
igw, )

"Nr. Dorsey: I know what Boots Rogers said myself".

"The Court: The Jury knows what was said ".

"¥r., Dorsey: That's quibbling".

"¥r. Arnold: Is that correct, Your Honor?®

"The Court: No, that's not correct; whenever they object, Mr.
Dorsey, if you don't agree upon the record, have it looked up,
|land if they are right and you know it, and-—you are wrong, or if -
fthey are wfong and you also know it, 1f they are wrong they
aré’quibbling, and if they are right they are not quibbling. Now,
just go on". ’ |

“.;yranOBSer%~Newy—%he—queetion.of whether Boots said he
wont into that room is now easily settled®". ¥r. Rosser here read
that portion of the cross examination of the witness Rogers
stating that when Frank left the door of the undertaking room,
he went out of-his view. _
. .¥r. Dorsey: Well, that!e oross examination, aint it?"

"Mr.'Rosser, Yes, but I presume he would tell the truth on
cross examination, I don't know; he papsed /yt of his view,
.|he didn't say he went into a room". *
"¥r. Dorsey: Correct me if I'm wrong. Boots Rogers said he
didn't go where the « ~corpse lay, and that's the prOpOBitlon we
1ay down." '
— ¥r. Rosser; That isn't the prOposition either; now you made”
a statement that isn't true, the other statement isn't true
Rogers said, that when he left 'he went out of my view', he
was practically out of his view all fhe ;1me.‘i was just trying
to qoute the substance of that thing". |

¥r. Dorsey, ( resuming): "He wanted to got out of the view of

‘ an; man who represented the majesty and dignity of the law, and
he went in behind ourtaine or any old thing that would hide his
} coundenance from theae men, And.héfanid on .the leading examination

| "Mr.. Rosuer, T don'"% know what you led out of hinm,- but on-
the oross he told the truth“

Movant ‘shows that under the foregoing faotl. the Court errqg in |

‘not makinz any*ruling QI’III; and afiid in allowing the ~
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Solicitor General to prdo;ed”yith his illegal argument which
was not founded;onmthe_evidanoe,_ahd erred and in not rebuk-
‘ing the Solicitor General, and in not stating to the jury that
the Solicitor General had mis-stated the evidence in the par-
1 ticularsobjected—to, and-erred-in not-telling the jury that. _
‘there was no evidence in the case that Rogers had sworn that
defendant did not look at ‘the body of Mary Phagan or that
Frank went in another room, and because of the aforesaid
errorein acting and failing to act, on the part of the Court,
and because of such illegal and improper argument of the Solicitor

General a new trial should be granted.

100. Movant further eays that a new trial-should be granted
because of the following. |
. The Solicitor General, in his concluding argument, spoke as
follows to the jury, the eubject under discuseion being the
whereabouts of fhe key to therélevator box.on Sunday morning,
April 37, the language of the Solicitor General being as follows

" Why don't they bring the fireman here who went around and

gave such instructions?—fifat, because 1t wasn't necessary, they
could have cut the electricity off and locked the box. And second
and old Holloway told the +truth before he came to the conclusion
that old Jim Conley was his nigger, and he saw the imporiance of
—theproposition that—when Frank—went—there Sunday morning the—
box was unlocked and Frank had the key in his pocket". |

Whereéupon the~§ollowing occurred: ~

"Mr; Rosser: You say Mr. Frank had the key in his pocket?
No one mentioned it, that isn't the eéidenoe: I say if was hung
up -in the office, that's the undisputed eyideho;".

. "Mr. Dorsey, Holloway eayepwhen he got back ¥onday morning
it wae hung up in the office, but Bbotn_Bogbra said this man
Frank—-and he was sustained by other witnesaes-when he came -

there to run that elevator Sunday monring, found that power box

un1ooked ""_‘, .
ey AP, grr—- | ARy
- 4Vr. Roaaer, That's not what you said®.

i S -

¥ N ] -

"¥r. Dorsey: Yes, 1t ia"

L Roaser- Ygu said Frank had ‘the key in hie pocket nezt

they didn't bring him because no such man ever did any such thing,
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morning, and that isn't the evidence, there's not—a line to that -

effect."
"The Court:; Do you 8till insist that he had it in his

pooket?"
"Mr. Dorsey: I don't care anything about <that; the point of

the proposition, the gist of the rroposition, the force of the
" |proposition is that old Holloway stated, way back yonder in ¥ay,
when I interviewed him, that the key was always in Frank'as office]
1 this;man—told-you that--the power -box and the elevator was
unlocked Sunday morning'and the elevator started without.any-
rodly going and getting the key®. B
"Kr. Rosser: That'e not thé point he was making; the
point he ﬁas making, to show how clearly Frank must have been
connected with it, he had the key in his pockét. He was wil-
ling to say that, when he ought to know that's not 80"

“Thé Court: He's drawing a deduotion'that he claims he's

SR B ARG B

e

drawing".

|

ﬂuﬁt

S "¥r. Rosser: He doesn't claim that. He saye the point is it wad

o
122

easily gotten in the office, but that's not what he satd."

e

"The Court: You claim that's & deduction you are drawing?"
~ "¥Wr. Dorsey: Why, sure". |

"The Court, Now, you-don't claim the evidence shows that?"

— . " "yr. Dorsey: I claim that_ihe—pd%er_Box“ﬁii‘ﬁﬁhﬁdfhg‘bﬁén‘“Suﬁ:*' -
day morning". - o o
"The Court: Do you insist that the evidence shows he had it in

his pockety" : =
"Wr. Dorsey: I say that's my recollection, but I'm willing

to waive it, but let them go to the record, and the record will
.| sustain . me ‘on that point, Jﬁ—t“iike—it~sue$aias\me-on_thﬁ_gzigggg$ §

of this man Rogers, which I'm now .go0ing to read."

1

- ' ¥ovant says-that the Court erred in not rebuking the Solicitor

- ‘ggggggl_ggr the fotegoing imprOper argument, whioh was not
.g;;w;l;ﬁﬁupﬂga eviaausa,~&ad«erred i2 not stating 0 _the. iuxx .

b

| that there was—ae—ev%donoo that Frank had the: key~in hie poekat,-

{ and in allowing the Solicitor General to prooeed unrébuked and un;
interrupted with said illegal argument, and in not making a'squar#

et




~lof the

e

_and_iailure.io act, by the Court, and for-said illegaland ime—

|from-the jury"s
it

|Just Qapt Your Honor to reprove 1t, ——reprimand him and withdraw

VIsays he's arguing that some physician was brought here becgyof
funfalr and_1it's grossly imprOper and inggltigg even, to the jury".

‘imate argument“

visit: Www.LeoFrank.org

and decisive ruling, upon the objection of the defendant, and in

allowing the Solicitor General to proceed with said olaim that
Frank had the key in his\pocket, as a deduction, the same being

totally unwarranted; and for said illegal and erroneous &ctions

prOper argument, a new triul should be granted.
101, Movant says that a new trial should be granted, because

following:

to the testimony of the physicians introduced by the defendant,

apoke as follows: - o | o
" It wouldn't surprise me if these able, astute gentlemen, vi-

gilant as they have shown themselves to be, didn't go out and

get some doctors who have been the family physicians and who are

well known to some of the members of this jury, for the effect

it wmight have upon you", |

B Whereupon the following colloquy occurred.

", ¥r. Arnold, The%'s not a word of evidence as to that, that'e

a grossly improper argument, and I move that that be withdrawn

" "Wr. Dorsey: I don't state it as a fact, but I am suggesting

. "¥r., Arnold, He has ot no'fight to deduct it or suggest it, I

The Solicitor General, in his concluding argument, in referring|

it from the jury, I just make the motion, and Your Honor can do

as you please”.

¥r. Dorsey ( resuming); "I am going to show that there must havie
been-something besides the training of these men, and I'm going

to oontrast\ihem w1th our dootors."

L4

" Nr, Arnold: I move: to exclpde thatqas groasly 1mpr0per. He

he was the ﬁﬁipician_of some member of the jury, it's grossly

v TRl

Mr. Dorsey- I say 1t'a eminently proper and ansolutely a 1egit~
r B SV ““m

"Mr.-Arnold- I jhet'idoord'my'objeotion, and if your honor lef

it stay in, you ocan do 11:. /(og .

"o ¥r. Dorsey: Yos sir- That wouldn't socare me, Your Honor.

] *5 ',.. ﬁ‘:u' "'“."’. &




"'-dL-db-.J

visit: www. Le'oFrank org

o«

L

"The Court: Well, I want to try it right, and I suppose you do,
Is there anything to authorize that inference to be drawnp"
", Mr. Dorsey: Why, sure, Why the fact that you went out
and got gendral practitioners, that know nothing about the anaiyéip
of the stomach, know nothing -about pathology”.
"The Court, Go on, thenn" |
t"¥r. Dorseys: I thought 80."
", ¥r. Arnold: Doea Your Honor hold that is proper,'I thought
so7'" ' .
—-"The -Court:-I hold that he can draw any inference 1,eg1,t_i_ma'gel.yﬁ_ ]
from the testimony and argue it, I don't know whether or not
there is anything to indicate that any of <these physicians was
{the physicians of the family".~
"¥r. Rosser, Let me make the suggestion, Your Honor ought to
know that before you let him testify it."
"The Court: He says he don't know it, he's merely arguing it
{ﬁrom—angintexencemhe has drawn."
¥r. Dorsey (resuming): "I can't see any other reason in God's
world for going out and getting these praotitioneré, nho have

never had any special training on stomach analysis, and who have -

not had any training with the analyeis of tissues, like aApathol-J

ogist has had,except upon that theory."
| ¥ovant shows that the Court erred in not rebuking the Solicitor
“|ceneral for meking such Improper argument which was not-authorized
by the evidence and in not stating to the Jjury that there was not
a particle'of qvidence.to the effect that any of the physicians
were family physiqians of any of the jurors, or that any of the
J|physicians were put upon the-stand for.rhe‘éffectlit might have

upon them for such reason; and the Court erred in allowing the

Solicitor General to prooeed W1th such 1mproper, unwarranted
and highly prejudicial argument{ and erred in allowing the
SOIiéitor General to comment, as the foregoing colloguy shows,
upon the weli marited-interruptiOns by defendant's counsel,
i %gm sgara%pus aoticns, and mﬂu;. 50, ppéee by the Ccmgt, )
and for such illegal, unfounded and prejudicial argumen s the o
defendant says that a new trial ehould be granted. -

.103. Uovant further says that a new trial ehould be granted

169




-phyaiodl structure of the

{Honor granted the request, that he be remanded back into the cus-
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because of the following:

 The Solicitor Ganeral in his concluding argument, in réfer—

ring to act of Judge Roaﬁ,.dieoharging'the'witneae,"Conley,_?rom

custody, stated: | | |
‘"Judge Roan did it, no reflection on the Sheriff, but with the

friends of tlrie man Frank, pouring in there at all hoursof the —

night, offering him sandwiches and whiskey and threatening his

life, things that this Sheriff, who is as good as the Chief

of Police but né better, couldn't guard against because of the

3aii;»Jim Conley asjed, and His

tody of the;honorable men who manage the police department of the

City of- Atlanta,".

Whereupon the following occurred:

"Mr. ﬁoéser, No, that's a mistake, that

isn't correct, Your

Honor diacharged_himifrom custody, he said that under that

petition Your Honor sent him back to the custody where you

had him before, and that isn't txue, Your Honor discharged him
vacated the order, that's what you did."

"+ ¥r. Dorsey, Here's an order committing him down therg_first

N~

you are right about that, I'm glad you are right one time".

" Mr. Rosser, That's more than you have ever been ".

¥r. Dorsey (resuming):

"No matter what tha_ﬁﬁﬁeOme—oi—%he«erder:

_oase, we ought to have the exaot truth". -

' firat, is my feoolloction, and by covnsent of Conley's atty."

may have been, the effect of the ‘order passed by his Fis Honor,
Judge Roan, who presides in this oase, wa3_$O—¥em&ad—him—in%o—%he—
Uustbdy of “the “police of tﬁe City of Atlanta®.
- "Mr. BRosser, I diapute that, that isn't the effect of

the order passed by His Honor, the effect of the order passed by
his H?no; wag t0 turn him out, and they went through the -farce

of turning him out -on the street and carrying him right-back

That isn't the effect of Your Honor's judgment. In this sort of -

~-"The COurt, This is what I oonoede to be the effeqt of that

e ,\\..;,«-: -

o rhling, fapaseed this order upon the motion of State's -counsel EEE

"N, Bdsaer,-I'm-gsking—only“for the,effeot Of'fhe last ‘one'.
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_ "The Court.On motion of State'!'s counsel, consented to by
Conley!a attornei, I passed the. first order, that's my recoliectic
Afterwards, it came up on motion of the Solicitor General,

I vacated both orders,'committing him to the jail and also the
oraer, don't you understand, traneferring him; that left it as
though I had never made an order, that! 8 the effect of it."

¥Mr. Rosser: Then the sffect was that there was no order out at
allg " -
‘"The Court, No order putting him anywhere" ", Mr. Romsger:

1 Which -had—the-effect—of putting him out

"Phe Court; Yes, that's the effect, that therewas no order at

allr,

¥r. Dorsey (resuming) "First, there was no order committing
him to the common jail of Fulton County; second, he was turned
over to the custody of +the police of the City of Atlanta, by an
order of Judge L. S. Roan, Third, he was released from anybody's
custody, and except for’the determination of the police force of
the City ofmAtlanta, he_vould_have bsen a libsrated man, when
| he stepped into-this Court to gnear, or he wéuld have- been
splrited out of the State of Georgia, sb his damaging evidence
couldn't have been adduced against this man".

The Court erred in allowing tho-Solicitor General to make ths
foregoing argument, over objection, which was not authorized
by the evidence, and in not rebuking and correcting the . Soli-
citor-General, and because of such failure to act, and-erroneous
actions, by the Court, and because of such improper and illegal
argument, movant says a new trial should be granted. |

103. Because the Court erred in failing to charge the jury,
in refqrénoe_to the witness, Jim Conley, that if the witness wil-
fully and knowingly ewore falsely as t0 a material mattor, his
tes%imony ought to be disrééggged entirely, unless corroborated

by the oiroumstances, or the'testimpny of bther unimpeached

7 witneesea. o R L

*7‘&19 uiu},’w vériu ‘u *hﬂ .Lv;:s: ;"ﬂ-:. .,,;‘5-: :-. N'_: ‘_‘.‘_/: :' ;.“-LL:';,,,.,- ..:.,e_ *“:UNF;;& ,__
_believed,from the evidenoe, that,conley'watohed for Frank, and e
that his purpose in watching was to assist in the oommiésioh of

the orimo of sodomy by Frank upon the person of WNary Phagan,.aodO'

my being a felony, that zgan, conley a8 to any alleged murder
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committed in the progress of any such attempt to ocommit sodomy,
would be an accomplice; and the Jury ocould not give credit
to his testimony, unless corroborated by the faots and ciroumst
anoes, Or by another witness.
.Rosaer and Brandon,
Herbert J. Haas,
Reuben R. Arnold,

¥ovants Attorneys
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